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District Judge Kow Keng Siong:
Introduction
1.

The primary issue in this case is whether the Defendant is entitled to costs on an indemnity basis from

the date of his offer to settle.
Procedural history
2.

On 17 May 2007, the Plaintiff sued the Defendant for failing to pay $64,134.00 being the amount due

for the rental of gondolas for construction projects.
3.

On 18 June 2007, the Defendant filed –
(a)

its defence which essentially denied the Plaintiff’s claim, and

(b)

a counterclaim for $62,115.68 being the amount due for painting services provided to the

Plaintiff.
4.

The Defendant however was prepared to settle the two claims. This is evidenced by the fact that on

the same day that it served its defence and counterclaim, the Defendant had also served on the Plaintiff the
following offer to settle:
The Defendants offer to settle the proceedings on the following terms:-

https://www.lawnet.sg/lawnet/group/lawnet/page-content?p_p_id=legalresearchpagecontent_WAR_lawnet3legalresearchportlet&p_p_lifecycle=1…

1/9

3/15/2021

CCM Industrial Pte Ltd v Uniquetech Pte Ltd

(1)

The Defendants do pay the Plaintiffs the sum of $2,018.32, as full and final settlement in

respect of the Plaintiffs’ claim.
(2)

Each party bear their own costs.

(3)

The offer may be terminated or withdrawn at any time by the Defendants giving the

Plaintiffs and/or their Solicitors written notice of withdrawal by telefax.
(4)

The offer will automatically be withdrawn by any subsequent offer to settle sent by telefax

to the Plaintiffs and/or their Solicitors. (emphasis added)
5.

The sum of $2,018.32 stated in the Defendant’s offer was of course the difference between the claim

($64,134.00) and the counterclaim ($62,115.68).
6.

The Plaintiff apparently did not have any intention of settling. This is evident from the fact that –
(a)

it did not respond to the Defendant’s offer to settle in any way;

(b)

it did not do anything (e.g. make a counter-offer), to settle the respective claims; and

(c)

it had apparently rejected the Defendant’s subsequent request for a Court Dispute Resolution

(CDR).
7.

During a Pre-trial Conference (PTC) on 19 December 2007, there was apparently still no indication that

the Plaintiff was open to settlement. In the circumstances, trial was fixed for 20 February 2008.
8.

On 13 February 2008 (i.e. about one week before the trial), Mr Leong Yung Chang and Mr Surian

Sidambaram – counsel for the Plaintiff and Defendant respectively – appeared before me for a confirmatory
PTC. On that occasion, Mr Leong informed that the parties were exploring settlement, and that there was an
issue as to costs.
9.

After the confirmatory PTC, Mr Leong’s firm apparently wrote to the Mr Surian’s firm indicating the

Plaintiff’s intention to settle both the claim and counterclaim provided that the Defendant paid the Plaintiff a
sum of $2,018.32. This was exactly the same amount offered by the Defendant in its offer to settle some 8
months earlier.
10.

On the day of trial (i.e. 20 February 2008), Mr Leong and Mr Suria appeared before me to record the

following consent judgement, with costs to be determined by the court:
a)

Defendant is to pay the Plaintiff a sum of $2,018.32;

b)

With interest thereon at 5.33% per annum from the date of the writ to the date of the

Judgment.
Submissions on costs
11.

With regards to costs, Mr Leong submitted that each party should bear their own costs. He reasoned as

follows:
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(a)

Firstly, the effect of the consent judgement was that both the Plaintiff and the Defendant had

succeeded on their respective claims. In the circumstances, a fair and equitable cost order would be for
each party to bear their own costs.
(b)

Secondly, the Defendant’s offer to settle should be disregarded because it was ambiguous. The

offer referred to ‘the Plaintiff’s claim’ without mentioning the Defendant’s counterclaim which was then
subsisting. Under the law, an offer to settle a plaintiff’s claim did not include an offer to settle a
defendant’s counterclaim: SBS Transit Ltd (formerly known as Singapore Bus Service Ltd) v Teo Chye
Seng Douglas [2005] SGHC 15 at [22]. If a counterclaim were to be discontinued as part of an offer to
settle made in respect of a plaintiff’s claim, this should be stated clearly and not be left to implication:
SBS Transit Ltd at [31]. Where an offer to settle was not clearly drafted, a fair order would be for each
party to bear its own costs: SBS Transit Ltd at [29].
(c)

Thirdly, before the Defendant’s offer to settle could be construed against the Plaintiff, the latter

must be shown to have obtained ‘judgement not more favourable than the terms of the offer’, a
[note: 1]
requirement under O. 22A, r. 9(3)(b).
This requirement was not satisfied on the facts, as the
Plaintiff had obtained judgment for $2,018.32 to settle both the claim and the counterclaim. Under the
offer to settle, the Plaintiff would have obtained judgement for $2,018.32 for his claim only. In any
event, the Plaintiff had also obtained interests on the judgment sum from the date of writ to the date of
judgment. The Defendant’s offer did not provide for such interest. Under O. 22A, r. 9(4)(a), ‘[a]ny
interest awarded in respect of the period before service of the offer to settle is to be considered by the
Court in determining whether the plaintiff’s judgment is more favourable than the terms of the offer to
settle’.
(d)

Finally, the Defendant’s offer to settle was withdrawn on 13 February 2008 when – in response

to the Plaintiff’s proposal to settle both claims with the Defendant paying $2,018.32 and that each party
bear their own costs – the Defendant counter-proposed settlement on the basis (i) that the Plaintiff pay
$4,000 towards the Defendant’s costs (with disbursements to be agreed or taxed) and (ii) that each
party were to discontinue their respective claims.
12.

Mr Surian, on the other hand, argued that the Defendant was entitled under O. 22A, r. 9(3) to costs on

an indemnity basis from the date of the offer to settle. In support of this position, he made the following
submissions:
(a)

Firstly, the scope of the Defendant’s offer to settle was ‘clear and unequivocal’. Even before the

writ was issued, the Plaintiff had known of the existence of a counterclaim and that the Defendant
intended to set-off the Plaintiff’s claim. In any event, when the Defendant served its defence,
counterclaim and offer to settle, it was very clear from a ‘mere cursory glance’ that the offer of
$2,018.32 was the difference between the claim and the counterclaim. If there was any doubt on the
offer, the Plaintiff should have clarified the matter with the Defendant: SBS Transit Ltd (formerly known
as Singapore Bus Service Ltd) v Teo Chye Seng Douglas [2005] SGHC 15 at [29].
(b)

Secondly, the fact that interest was awarded on the judgement sum did not mean that the

Plaintiff had obtained judgement that was more favourable than the terms of the Defendant’s offer to
settle. This was because the relevant interest involved was small. Applying O. 22A, r. 9(4)(a), the
duration between the writ (17 May 2007) and the offer (18 June 2007) was about one month. The
interest awarded for that one month – i.e. 5.33% p.a. multiplied by $2,018 and divided by 12 months –
was only $8.96.
(c)

Thirdly, the Defendant’s offer to settle was kept open till the date of trial. It was not rescinded

on 13 February 2008 as the parties were merely working out the costs issue. The fact remained that the
Plaintiff had obtained consent judgement for $2,018.32 – which was the same as that proposed in the
Defendant’s offer.

https://www.lawnet.sg/lawnet/group/lawnet/page-content?p_p_id=legalresearchpagecontent_WAR_lawnet3legalresearchportlet&p_p_lifecycle=1…

3/9

3/15/2021

CCM Industrial Pte Ltd v Uniquetech Pte Ltd

(d)

Finally, the Defendant’s offer to settle was a serious and genuine attempt to settle the claims

and to save costs and judicial time. The Plaintiff, on the other hand, had adopted an uncompromising
stance throughout – e.g., not agreeing to CDR or even an agreed bundle of documents.
Decision on costs and appeal
13.

After considering the submissions, I eventually awarded indemnity costs in favour of the Defendant.

14.

The Plaintiff was dissatisfied with the costs order. It successfully obtained leave from the High Court to

appeal against the order. I shall now set out the reasons for my decision.
Reasons
Defendant’s offer to settle was in relation to the counterclaim as well
15.

I shall start with Mr Leong’s submission that the Defendant’s offer to settle was in relation to the

Plaintiff’s claim only. Mr Leong’s submission was premised on the fact that the offer specifically referred to the
Plaintiff’s claim without mentioning the Defendant’s counterclaim.
16.

I am unable to accept this submission, as it is clear from (i) the offer to settle, (ii) the accompanying

documents (i.e. defence and the counterclaim), as well as (iii) the context of the case that the offer of
$2,018.32 was for the purpose of settling both the claim and counterclaim.
17.

Firstly, the preamble of the offer had referred to the settlement of ‘proceedings’. The use of the word

‘proceedings’ (in the plural) is noteworthy:
(a)

In the prescribed form for an offer to settle (Form 33), the preamble had referred to the word
[note: 2]

‘proceeding’ (in the singular).
(b)

The Defendant decision to use the word ‘proceedings’ in the preamble of his offer is warranted

given that there were in fact two sets of proceeding in relation to the Plaintiff’s suit in DC No. 1614/2007
at the material time. One of them was the Plaintiff’s claim for $64,134.00 (for rental of gondolas). The
other was the Defendant’s counterclaim for $62,115.68 (for provision of painting services).
(c)

It is trite law that a counterclaim is a separate and independent action from a plaintiff’s claim:

O. 15, rr. 2(2), 2(3) & 5(2); Singapore Court Practice 2006 at [15/2/6] & [18/3/5].
(d)

The word ‘proceedings’ in the preamble of the Defendant’s offer would thus have been in

reference to both the claim and counterclaim.
18.

Secondly, the figure of $2,018.32 stated in the offer is clearly the difference between the Plaintiff’s

claim ($64,134.00) and the Defendant’s counterclaim ($62,115.68).
19.

It is unbelievable that the Plaintiff would have honestly believed that the offer of $2,018.32 was meant

to settle his claim only, given that that sum –
(a)
(b)

was an insignificant fraction of his claim;
was an odd figure – e.g. it was not a rounded off figure but instead included an amount of 32

cents; and
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(c)

bore no meaningful relationship to his claim or any part thereof – i.e. apart from the amount of

the Defendant’s counterclaim.
20.

Finally, Mr Leong did not dispute Mr Surian’s contention that even before the writ was issued, the

Defendant had already made attempts at ‘contra settlement’. In a letter dated 30 April 2007 (i.e. about 2
weeks before the writ was issued), the Defendant had offered to set-off the Plaintiff’s claim ($64,134) from its
counterclaim (which was then calculated to be $62,728.48). The Plaintiff rejected this offer in its letter dated 4
May 2007. It is pertinent to note that in that letter, the Plaintiff had in fact acknowledged that $62,727.72 was
[note: 3]
due to the Defendant.
21.

I did not find the specific reference to the Plaintiff’s claim only (without mentioning the counterclaim) in

the Defendant’s offer to settle to have materially assisted Mr Leong’s submission:
(a)

Firstly, it is not inappropriate for the Defendant to state in clause 1 that the offer of $2,018.32

was to be ‘full and final settlement in respect of the Plaintiff’s claim’. After all, the practical effect of the
settlement was that the Plaintiff would obtain judgement for $2,018.32 with respect to its claim. This
was in fact precisely the nature of the consent judgment that was recorded.
(b)

Secondly, if the Plaintiff were truly confused as to whether the offer of $2,018.32 was intended

to settle the counterclaim as well, one would have reasonably expected the Plaintiff to simply clarify the
matter with the Defendant. This was especially when, as it turned out, that the Plaintiff was prepared to
settle both the claim and counterclaim at precisely the same amount. Most unusually, despite having
ample opportunity to clarify the ‘confusion’ (there were several occasions when counsel from both law
firms appeared in chamber applications, including a PTC), the Plaintiff did not take any step to do so until
8 months later, one week before the trial.
22.

Mr Leong had argued that if the counterclaim were to be discontinued as part of an offer to settle, this

should be expressly stated in the offer. While I agree that the Defendant’s offer to settle can be made clearer,
this did not necessarily mean that it was not clear in the first place – especially in the circumstances of this
case.
23.

Accordingly, I found that it would have been obvious to the Plaintiff that the Defendant’s offer of

$2,018.32 – which was ‘to settle the proceedings’ – was made in relation to both the claim and counterclaim.
The offer was not accepted by the Plaintiff – O. 22A, r. 9(3)(b)
24.

The Plaintiff did not respond to the Defendant’s offer in anyway until about 8 months later. On 13

February 2008, Mr Leong wrote to Mr Surian indicating the Plaintiff’s intention to settle both the claim and
counterclaim on the following terms:

25.

(a)

the Defendant to pay the Plaintiff a sum of $2,018.32; and

(b)

each party to bear its own costs.

At this juncture, two observations may be made:
(a)

Firstly, the Plaintiff’s proposed settlement terms were the same as the Defendant’s offer to

settle.
(b)

Secondly, if the Plaintiff had (pursuant to O. 22A, r. 6) served a Form 35 acceptance of the offer

on the Defendant, it would in fact have been able to hold the Defendant to its offer to settle with each
party bearing their own costs. The Plaintiff did not adopt this approach, but had instead taken the
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position that its proposal on 13 February 2008 was in the nature of a ‘counter-offer’.
The offer was withdrawn before the disposal of the claim – O. 22A, r. 9(3)(a)
26.

The Plaintiff’s ‘counter-offer’ had two consequences. One was that it resulted in an automatic

withdrawal of the Defendant’s offer under clause 4 of the offer to settle. The other was that it prompted the
Defendant to negotiate new terms for the purpose of settlement.
27.

At this point, I wish to state that I am unable to accept Mr Surian’s contention that the Defendant’s

offer was still subsisting before the disposal of the parties’ claims. This is because such a submission is not only
inconsistent with the clear words in clause 4 in the offer to settle, it also ignores the fact that –
(a)

the Defendant had attempted to negotiate new settlement terms; and

(b)

the Defendant had refused to abide by clause 2 of the offer to settle, which required each party

to bear their own costs.
28.

Accordingly, the Defendant had failed to satisfy the requirement in O. 22A, r. 9(3)(a).

Consent judgement was more favourable than the offer – O. 22A, r. 9(3)(b)
29.

Apart from the above, there is another reason why the Defendant could not bring its case under O.

22A, r. 9.
30.

Under O. 22A, r. 9(4)(a), ‘[a]ny interest awarded in respect of the period before service of the offer to

settle is to be considered by the Court in determining whether the plaintiff’s judgment is more favourable than
the terms of the offer to settle’. In the present case, in addition to $2,018.32 (which was offered by the
Defendant), the Plaintiff was also awarded interest (amounting to $8.96) from the date of writ to the date of
service of the offer. This interest was not part of the Defendant’s offer.
31.

In Singapore Airlines Ltd v Tan Shwu Leng and another appeal [2001] 4 SLR 593 at [30], the Court of

Appeal held that –
… once it was shown that the offer was less than the judgment sum no matter how slightly, O 22A r 9(3)
did not apply. Otherwise, there would be great difficulties in drawing any line: what was slight and what
was not so slight?’
32.

In that case, the defendant made an offer to settle at $350,000. This was rejected by the plaintiff, who

eventually obtained damages at $333,462.12. With interest, the total award was $352,279.33, which exceeded
the offer. The Court of Appeal affirmed the High Court’s decision that the requirement in O. 22A, r. 9(3) was not
satisfied.
33.
Following Tan Shwu Leng, I found that the Plaintiff did in fact obtain judgement which was more
favourable than the Defendant’s offer – by $8.96.
What is a ‘fair and equitable’ cost order in the circumstances?
34.

The fact that the Defendant’s offer to settle failed to satisfy the requirements of O. 22A, r. 9 did not

mean that it was irrelevant in costs determination. In this regard, O. 22A, r. 12 specifically provides that –
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Without prejudice to Rules 9 and 10, the Court, in exercising its discretion with respect to costs, may
take into account any offer to settle, the date the offer was made, the terms of the offer and the extent
to which the plaintiff’s judgment is more favourable than the terms of the offer to settle.
35.

In Singapore Airlines Ltd v Tan Shwu Leng and another appeal [2001] 4 SLR 593, the Court of Appeal

made the following insightful observations:
36

It will be seen that r 12 tempers the rigours of r 9 and gives the court a wide discretion to do

justice as between the parties even in a case where the offer is less than the sum awarded in the
judgment. …
…
38

The scheme of things under O 22A is verily to encourage the plaintiffs to be realistic in their

assessment of what they are entitled to and on the part of the defendants, to make reasonable offers, on
pain of having to bear the costs on the indemnity basis if they should persist in their exaggerated claims
or maintain their unreasonable position (in respect of an offer from the plaintiff). The order seeks to
promote responsible conduct on the part of both parties. It discourages obstinacy. The wide discretion
given to the court in r 12 is to enable the court to take all pertinent facts and circumstances into account
and arrive at an order on costs which is fair and just. …
36.

In deciding what was a fair and just costs order in the present case, I had considered several matters.

37.

Firstly, the parties’ conduct. It is trite law that a court may take into account the conduct of both

parties in making the appropriate costs order: Denis Matthew Harte v Dr Tan Hun Hoe & anor [2001] SGHC 19
at [35].
38.

I found that the Defendant had at all material times acted responsibly and expeditiously in trying to

settle the claims by the respective parties:
(a)

Even before the Plaintiff commenced action, the Defendant had already attempted settlement.

(b)

Despite the fact that the Plaintiff did not reciprocate and proceeded to file its writ, the

Defendant continued its efforts by serving an offer to settle at the earliest opportunity, and subsequently
proposing CDR when its offer to settle met with a stone wall.
(c)

Consistent with its reasonable and pro-settlement stance, the Defendant unequivocally conceded
[note: 4]
In so doing, the

the Plaintiff’s claim through its witness’s affidavit of evidence-in-chief.
Defendant had of course materially compromised its defence.
(d)

Despite having technically withdrawn its offer to settle on or about 13 February 2008, the

Defendant was still prepared to settle, with judgement at $2,018.32 for the Plaintiff (a term in the earlier
offer). In addition, the Defendant had also agreed that interest on the judgement sum be awarded (not a
term in the earlier offer). It was in part due to the conciliatory stance adopted by the Defendant that the
proceedings were eventually settled.
39.

The Plaintiff, on the other hand, did not act reasonably and had adopted an uncompromising stance

throughout:
(a)

it did not respond to the Defendant’s offer to settle;
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(b)

it had rebuffed the Defendant’s request for CDR; and

(c)

it had maintained that the Defendant did not have a valid counterclaim.

This was despite the fact that –
(a)

in its correspondence to the Defendant before the writ was filed, the Plaintiff had already

acknowledged that a sum of about $62,000 was due to the Defendant; and
(b)

when the affidavits of evidence-in-chief were exchanged in November 2007, it would have been

apparent to the Plaintiff that the Defendant was conceding its claim.
41.

If indeed it had any doubt as to the scope of the Defendant’s offer, the Plaintiff should have clarified

the matter, rather than stubbornly pressing on with its claim.
42.

The claim and counterclaim did not involve any complicated or novel issue which can only be resolved

by way of a full trial. The Plaintiff’s refusal –
(a)

to engage in settlement discussions, and

(b)

to accept the Defendant’s offer to settle,

was not reasonable in the circumstances.
43.

Secondly, there is the wasted resources, time and costs. I noted that the Defendant’s offer to settle

had been served at the earliest available opportunity. The Plaintiff had ample time to carefully consider – and
promptly act on – that offer. It did not do so. Instead, the Plaintiff waited until one week before the trial before
making a ‘counter-offer’ to settle the matter. The terms of this counter-offer was in fact the same as those in
the Defendant’s offer to settle made some 8 months earlier. Looking at the pre-trial events for these
proceedings, significant inconvenience, time and costs had been incurred by the Plaintiff’s conduct.
44.

Bearing in mind that –
(a)

the Plaintiff had acknowledged as at April 2007 that a sum of about $62,000 was due to the

Defendant, and
(b)

the latter was prepared to settle the Plaintiff’s claim for about $64,000 by way of a set-off,

the Plaintiff should not have dragged the Defendant to trial and incur costs in such an unnecessary and
wasteful manner – merely to recover $2,018.32 (the balance after the set-off).
45.

In the circumstances, it is understandable why – having been subjected to an avoidable and costly

litigation process – the Defendant was aggrieved and was not prepared to accept the Plaintiff’s belated request
to settle on the basis that each party bore their own costs.
46.

The Defendant should not be made to suffer by the Plaintiff’s unreasonable conduct. To order that each

party was to bear their own costs in this case would have unduly favoured a lackadaisical and irresponsible
litigant, and subvert the very spirit behind O. 22A, which ‘is to encourage the termination of litigation by
agreement of the parties—more speedily and less expensively than by judgment of the court at the end of the
trial’: The "Endurance 1" [1999] 1 SLR 661 at [42].
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The general rule is for costs to follow the event. This rule is however subject to exceptions: O. 59, r.

3(2).
48.

One such exception is where a party had conducted his case ‘unreasonably or improperly’ – for

instance, ‘by omitting to do any thing the doing of which would have been calculated to save costs’. In such
circumstances, the court may order that the party bear his own costs so occasioned and to pay the costs so
occasioned to the other party: O. 59, r. 7(1) & (2)(a). Thus, a party who unreasonably fails to resolve issues
when he has the opportunity to do so may be penalized in costs: Chan Choy Ling v Chua Che Teck
[1995] 3 SLR 667 at [23].
49.

After careful consideration, I decided that the Defendant should be awarded indemnity costs from the

date of its offer to settle.
Defendant awarded indemnity costs from the date of the offer to settle
_________________
[note: 1]

Order 22A, r. 9(3) states that –

Where an offer to settle made by a defendant —
(a)

is not withdrawn and has not expired before the disposal of the claim in respect of

which the offer to settle is made; and
(b)

is not accepted by the plaintiff, and the plaintiff obtains judgment not more favourable

than the terms of the offer to settle,
the plaintiff is entitled to costs on the standard basis to the date the offer was served and the
defendant is entitled to costs on the indemnity basis from that date, unless the Court orders otherwise.
[note: 2]
The preamble in Form 33 reads –
The (identify party) offers to settle this proceeding (or the following claims in this proceeding) on the
following terms: … (emphasis added).
[note: 3]
Defendant’s Bundle of Affidavits at pages 86 – 89.
[note: 4]
See the affidavit of evidence-in-chief of Defendant’s witness, Tan Chin Chye, at [2].
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