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Parties

8 August 2006
District Judge Jasvender Kaur:
1

The accused was acquitted and discharged on the following amended charge (“P1A”) tried before me:
that you on or about the 14th day of August 2005 at about 4.55 am, at Este The Club, Block D, Clarke
Quay, #02-04, Singapore, together with Wong Siew Chung and ten other unknown male subjects, were
members of an unlawful assembly whose common object was to voluntarily cause hurt to one Low Soo
Kiang, Ng Wei Keong and Yap Swee Thye,

and that while you all were members of the said assembly,

one or more of you in prosecution of the said common object, used violence in causing hurt to the said
Low Soo Kiang, Ng Wei Keong and Yap Swee Thye, to wit, by hitting them

bottles, chairs and billiard

cues, which used as a weapon of offence, was likely to cause death, an offence which you knew to be
likely to be committed in the prosecution of the common object of the assembly, and you have by virtue
of section 149 of the Penal Code, Chapter 224 committed an offence punishable under section 148 of the
Penal Code, Chapter 224.
Against that order of acquittal, the prosecution has brought this appeal.
Prosecution’s case
Undisputed facts
2

On 14 August 2005 at about 4.58 am, police received a ‘999’ call from one Mr Teo who informed

“[t]here is big fight here and a lot of people injured” at Este The Club (hereinafter referred to as “the club”)
located at Clarke Quay. Pursuant to that message (see P26), officers from Tanglin Police Division were
dispatched to the club.
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At 6.30 am, the same day, police photographer, Sergeant (Sgt) Tan Kim Heng took 21 photographs of

the scene at the club. The photographs were admitted as exhibits P2 to P22. The photographs basically show
broken glasses and some patches of blood at the ‘Bar 2’ area (photos P10 & P11). No steps were taken to
establish if the blood belonged to any of the alleged three victims named in the charge.
4

The layout of the interior of the club is as shown in the floor plan, which was admitted as P27.

5

The three alleged victims sought medical treatment for their injuries. At 4.55 am the same day, Ng Wei

Keong (“Ng”) was seen by Dr Darryl Chew Chee Wei at the East Shore Hospital. Ng complained of a cut over
his right eyebrow. The only injury noted on him was a laceration of about 2-cm over the right eyebrow (see
medical report P23).
6

At 6.30 pm the same day, Yap Swee Thye (“Yap”) went to the emergency department of the Tan Tock

Hospital. His complaint was that of nasal bridge pain and laceration of left ear and scalp. He told Dr Lee Tin Sin
(“Dr Lee”) that he was punched in the face and hit by something that he was unsure of. Dr Lee found minimal
bruising over the nasal bridge; a scalp laceration (which was later sutured); and a “through and through left
pinna laceration with exposed cartilage that was repaired in layers.” (See medical report P24.)
7

Low Soo Kiang Jimmy (“Jimmy”) was admitted to the Singapore General Hospital on 14 August 2005.

On admission he was found to be very obtunded due to alcohol intoxication but he recovered consciousness
soon after. He had a small haemorrhage in the left frontal lobe, soft tissue swelling around the left eye and left
scalp and some fluid in both sinuses. He also had multiple lacerations on his face, forehead, left scalp, left
shoulder and left elbow (see medical report P25). The facial lacerations were cleaned and sutured. Jimmy was
discharged from the hospital on 16 August 2005.
8

Police seized the video tape which recorded the footage of the fight from the closed circuit television

cameras (“CCTV”) located within the club’s premises. The investigation officer, Station Inspector M.
Somasundaram (“SI Soma”) was unable to view the images recorded on the video-tape on the equipment
available at the police station, and accordingly obtained through the security manager, Seet Kok Hwee Jackie
(“Jackie”), images of the fight which were downloaded onto a CD-ROM from the hard disk of the computer. 31
CCTV images were printed from the CD-ROM and tendered as exhibits. These photographs were collectively
marked as P28-1 to P28-29. The CD-ROM was admitted as P29.
9

A CD-ROM of the footage captured on the CCTV installed outside the club from 4 am to 6 am was

obtained from the management of Clarke Quay. The CD-ROM was admitted as exhibit P30.
10

It was not in dispute that the timings displayed on the recording of the CCTVs within the club and of

the images recorded on the CCTV outside the club did not tally as they were not synchronised. According to the
defence, the time set on the recording of the CCTV camera outside the club was 17 minutes 31 seconds ahead.
This was not challenged by the DPP in her submission (see para 18 of P35).
11

The video clip of the footage outside the club in P30 shows the Accused first coming out of the club at

5.15.07s am and talking to two persons whilst holding his arm. At 5.15.22s, the accused re-entered the club.
At 5.15.53s, he is again seen leaving the club. As for the accomplice named in the charge, Wong Siew Chung
(“Wong”), he is seen coming out of the club at 5.16.19s and disappearing from view.

Shortly, he is seen

coming back and punching someone, who was later established to be Steven Lim Chin Boon (“Steven”), and he
was joined by some five to six others in the assault on Steven.
Prosecution’s Evidence
(i) M. Somasundaram (“PW1”)
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SI Soma is the investigation officer of the case. He took over investigations at about 11 am on 15

August 2005.
13

On 22 August 2005, based on information received, he arrested the accused and Wong. Wong

subsequently pleaded guilty to an amended charge under s 147 of the Penal Code and was sentenced to 18
months’ imprisonment and six strokes.
14

After the arrest of Wong and the accused, SI Soma showed 24 photographs (exh. P31) including that

of the two victims, Yap (two photos of Yap) and Jimmy (three photos) to eight witnesses – the three victims
named in the charge and five security personnel of the club. He told the witnesses that he had detained some
persons in relation to the case. The three alleged victims were unable to identify anyone from the photographs
to be their assailant. Three security personnel, Jackie, Yu Kwang Wee Joseph (“Joseph”) and Ng Yong Kwee
(“Alan”) identified the persons at photograph number 5 (Wong) and photograph no 12 (accused) to be involved
in the fight. They also identified Yap and Jimmy as the victims. As for the role of Wong and the accused, SI
Soma stated that he was told during the photo identification that Wong wanted to use a chair to assault the
victims whilst the Accused punched Yap and Jimmy and subsequently threw glasses.
15

Under cross-examination, SI Soma testified that Jackie was shown the first 15 photographs in P31 on

29 August 2005 at 3.40 pm. The photos of Yap and Jimmy were not amongst the 15 photos. He told Jackie that
“some chaps” have been arrested and told him to go through the photos and asked him if he was able to
identify any of the subjects involved in the fight. Jackie identified Wong, whose name he gave as ‘King Kong’,
and the accused. Later, in the course of recording Jackie’s statement, SI Soma showed him nine other photos
which included that of Yap and Jimmy. Jackie then identified Yap and Jimmy to be the victims. As for the role of
the accused, SI Soma testified that he was informed by Jackie that he saw the accused punching and kicking
two male Chinese at the dance floor. He said that Jackie did not mention that the accused was fighting at the
bar counter area or anywhere else. In re-examination, SI Soma was again asked what Jackie told him during
the photo identification, and he answered: “He informed that 5 (Wong) and 12 (accused) were involved in the
fighting. They assaulted the victims and that bottles were used.” Asked by me if he was told who used the
bottles, he replied, “He mentioned number 5 (Wong).” (p 33 D N.E.)
16

As for Joseph, he was shown the 24 photographs in P31on 31 August 2005 at 10.29 am by SI Soma.

Joseph identified the accused as the one who was punching and kicking Jimmy’s group consisting of about five
persons at the Island Bar and the pool table room.
17

Alan was shown the 24 photographs on the same day at 11.45 am. SI Soma said that Alan told him the

accused was a known troublemaker and said that he saw him punching Jimmy at the pool table area several
times.
18

As for the relationship between Accused and Wong, SI Soma said that both of them claimed to be

acquaintances. He established that Wong was a former security guard at the club and was known to the staff
by the nickname ‘King Kong’. However, he said that the staff did not know the name of the accused. With
respect to the day of the incident itself, he said that the accused and Wong claimed they were seated
separately. Asked if he was told by the security personnel that the accused and Wong were seated together and
drinking and talking, he replied he was not told that the accused and Wong were talking to each other. He said
he was told that the accused and Wong were “in a group at one corner but not at the same table”.
19

It was pointed to SI Soma by learned counsel that in evidence-in-chief he mentioned that he was told

during the photo identification that the accused threw glasses whereas under cross-examination he did not
make any mention of that. SI Soma’s reply was that he could have been mistaken when he gave his evidencein-chief.
20

SI Soma confirmed that the video-recording P30 shows the accused leaving the club without Wong. He

also confirmed that Wong was involved in a scuffle outside the club after the accused had left.
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SI Soma also testified that about two weeks before the start of the trial, Jackie called and informed

him that he had received a call from an unknown person who told him and his colleagues not to give evidence
in Court. He said that about a week thereafter, Alan called him and told him that someone had called him and
told him not to give evidence in Court and that the person also said he was aware of where he is staying.
22

SI Soma was recalled just before the prosecution closed its case in relation to the recording of the

statement which was used to contradict Jackie. The statement, which was admitted as P32, was given by
Jackie on 29 August 2005. SI Soma stated that Jackie spoke in English and he had no difficulty understanding
the questions that he was asked. He stated that Jackie gave the contents of the answer to question 1
voluntarily. He said that as Jackie identified the persons at number 5 (Wong) and 12 (accused) from the
photographs P31 shown to him during the recording of the statement, he asked him about Wong and the
accused at question 4, and following from the answer Jackie gave he asked him about the role of Wong and the
accused in question 5. He stated that the answer to question 5 was given by Jackie. He stated that Jackie was
allowed to read the statement and was given an opportunity to amend the statement. However, Jackie did not
make any amendments and affirmed the statement to be correct. He then signed the statement.
23

Asked by the DPP if he showed the CCTV recording in P29 to Jackie during the recording of the

statement, he confirmed that he did so. However, he stated that Jackie was unable to make out the images as
the screen was too small.
24

Under cross-examination asked why he showed Jackie P29, he explained that his purpose was to show

to Jackie that the images were too small and therefore he wanted the CD-ROM recording which Jackie had
mentioned at para 9 of the statement. When it was suggested to SI Soma that the memory of Jackie would
have been refreshed by the CCTV recording in P29, SI Soma stated that the recording was shown after the
statement was concluded.

When it was pointed to him that he had confirmed that P29 was shown to Jackie

before he posed the question at answer 10 in response to the DPP’s question, he said that he had made a
mistake and he was referring to the CCTV recording outside the club in P30 and repeated that he showed P29
to Jackie after the statement had been recorded to demonstrate to him that he was unable to see the images.
He said that his purpose of showing P30 was to ask Jackie if he could identify the assailants of Steven, and said
that Jackie identified Wong. Asked why he had not included those facts in Jackie’s statement, he said that he
must have overlooked it.
25

With respect to the contents of the statement, he stated that he did not clarify with Jackie what he

meant by “dance floor”. He agreed that Jackie did not mention “link-way” or the area in front of “Bar 1 and Bar
2” in his statement.
(ii) Seet Kok Hwee @ Jackie (“PW2”)
26

Jackie has been a security manager at the club since April 2005. His work hours are from 9 pm to 6

am.
27

He stated that there are 12 CCTV cameras within the premises of the club. He indicated the positions

of the cameras on the floor plan P27 by the letter ‘C’.
28

Jackie testified that he had seen the accused at the club prior to the incident. He said that the accused

came three to four times in a month with his friends. As for Wong, he said he had not seen him at the club
prior to the incident. After the incident, he came to know that Wong used to work at the club and that he was
called ‘King Kong’.
29

With respect to the incident on 14 August 2005, he did not know at what time the accused came to the

club. However, he stated that he saw the accused drinking with a group of friends at a table near the Island
Bar. He said there were about ten to 20 persons in the group.
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30

Jackie stated that he went to the restaurant situated below the club in the course of the night. After he

returned to the club, he received a call from a friend who informed him that his club was being spot-checked
by police officers, and that his (Jackie) club may be checked next. Jackie then went out of the club to see if the
officers would be coming to his club. Whilst waiting for the officers, he received a call from his colleague,
Steven, who told him that there was a fight in the club. Jackie ran up to the club. He saw a group of about 10
to 20 persons fighting at the ‘Bar 1’ and ‘Bar 2’ area. He approached them in order to stop the fight. At that
point, he saw many people running out from the dance floor to the ‘Bar 2’ and ‘Bar 1’ area. He said (p 38D-E):
There were many people fighting. They continued fighting until the pool table area and continued to fight
there. I told them not to fight and said the police were coming. Some of these people ran out through
the entrance and some uniformed officers came up.
Jackie went on to say that he went to the pool room where he saw one person lying on the floor and another
who was standing and bleeding. The person who was lying on the floor was carried out of the club and taken in
an ambulance to the hospital.
31

Asked if he saw the accused at the bar area when the fight was going on, he answered that he saw the

accused fighting with a man in a black T-shirt. He identified the man in black T-shirt to be Yap in photo P31-20.
In Jackie’s own words, he witnessed the following:
This man took a chair wanting to hit the accused. Then the two of them fought. I then pulled the
accused. As I was pulling the accused I was saying enough, enough, stop. I was pulling the accused by
his shoulders. … [T]hey continued to fight.
…
The man in black T-shirt threw the chair but it did not hit the accused. The chair fell to the floor. After
that the accused jumped into the middle section from the platform. Then if you look at photo 13, I was
holding the accused by his shirt and shoulders. … The two of them were fighting and of course I had to
pull one away – the one nearest to me.
Jackie Seet stated that this incident which he witnessed is shown in the still photographs P28-11 to P28-14.
Asked if he saw Yap and the accused before Yap picked up the chair as shown in P28-11, he stated that he saw
them running towards the ‘Bar 2’ area from inside. Initially, he stated that one was chasing the other. However,
when asked who was in front, he stated he was unsure who was in front and said that they seemed to be
running out together and then they fought.
32

It was Jackie’s evidence in chief that he did not see the accused and Yap after they had fought at the

‘Bar 2’ area.
33

In respect of the alleged accomplice, Wong, Jackie’s evidence was that Wong is seen in photographs

P28-1 to P28-7. He stated that the area in these photographs was near to the entrance. However, he said he
did not witness the incident in the photographs as he was in the pool room.
34

Jackie also testified that Jimmy was very impulsive and aggressive. He said that Jimmy was assaulted

by some people and he saw him lying in the pool room with his head covered with blood. However, he said that
he did not see the accused assault Jimmy.
35

He was asked by the DPP if during the photo identification and in his statement which was taken after

the photographs were shown to him he had identified the persons in photos 22 (Jimmy) and 23 (Yap) and said
that he saw the accused punching and kicking them at the dance floor. Jackie confirmed that he did so but said
that he did not witness that himself but was told about it by his colleague, Vincent. He said he was retracting
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his version in his police statement because he did not see the accused in the pool room when Jimmy was being
assaulted. Asked why his account was different from that in his police statement, he replied that he did not
have enough sleep when he gave his statement.
36

Asked if he saw the accused and Wong throwing glasses, he stated that he did not. He agreed that he

told SI Soma that he saw the accused and Wong throwing glasses. He explained that he probably said that
because he did not have sufficient sleep. He added that as the scene was very chaotic he was unable to say
that he saw Wong and the accused throwing glasses.
37

The DPP then applied to contradict Jackie with his police statement which was recorded on 29 August

2005 at 3.40 pm, and I gave her leave to do so. Jackie was referred to answer 1 where he stated that he saw
the accused punching and kicking Jimmy and Yap at the dance floor. He confirmed having made that
statement. Asked for his explanation on why he gave that version in his statement, he said that he was told by
his colleague Steven that the fight started at the dance floor between Jimmy and others. Asked if Steven told
him that the accused kicked and punched Jimmy, he said that he did not. Asked again why he gave the version
in his statement, he denied that he told SI Soma that he saw the accused “punching and kicking the two male
Chinese at the dance floor area.” Subsequently when Jackie was reminded of his earlier evidence that he gave
the statement, Jackie vacillated and said that he was not sure if he gave the underlined portions but later
stated that he did so. Jackie also confirmed that Vincent told him that the accused was punching and kicking
two male Chinese at the dance floor.
38

Jackie was then referred to questions 4 and 5 and his answers to those questions where he stated that

he saw the accused and Wong throwing glasses at Jimmy and Yap and punching and kicking them. Jackie
maintained his version in court that he did not see who threw the glasses. Asked for an explanation for his
version in the statement, he said that he did not understand some of the words when he read the statement.
He said he was educated up to primary six and he told SI Soma that he knows a little English only. He stated
that he did not ask SI Soma to explain what he did not understand.
39

On the next day, when Jackie continued with his evidence, he did an about-turn and stated that the

contents of his police statement were true. He went on to say that he had thought carefully about the incident
after he went back and he remembered that he gave the contents of answer 1. Asked by me if he saw the
accused kicking and punching Jimmy and Yap at the dance floor, he said that he did. Asked to explain why the
previous day he had stated that he did not see the accused assault Jimmy, he stated that he was unable to
recall then as he was too tired.He continued:
Having gone home to think about it again I recall I did inform the officer I saw. Maybe there was a
misunderstanding as to the dance floor. The one at the back where there is a stage is also the dance
floor. The place where I saw the accused is the dance floor at the Bar 1 and Bar 2 area. It you go further
in where the stage platform is, is also the dance floor.
40

With respect to the answers to questions 4 and 5, Jackie again did a turnabout and said that he gave

the answers. However, he maintained that he did not see the accused and Wong throwing glasses. He
explained that when he gave answer 5, he was referring to a group of persons who were throwing glasses at
Jimmy and Yap. He stated that the accused was part of the group but he was not sure if the accused threw
glasses. Asked why he was unsure, Jackie said there were many glasses thrown towards his direction and he
had to run away.
41

Asked if received any threat prior to giving evidence, Jackie stated that he did not but his colleague,

Alan, received a threat over the phone where the caller stated that he knew their addresses. Jackie confirmed
that he was concerned for his and his family’s safety.
42

Under cross-examination, Jackie agreed that he spoke to his colleagues about the incident when it was

over. He said he asked his colleagues what started the fight and what happened. He was told by Vincent that
Jimmy and King Kong’s (Wong) group fought because of a girl and that the fight started near the stage at the
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dance floor. Jackie confirmed he knew who Jimmy was. He said Jimmy used to come three or four times in a
month with five or six others. He had tattoos all over his body and would be a little drunk in the club. Asked if
Vincent mentioned anything about the accused, he said that he did not. He denied that Vincent told him that
the accused was fighting at the dance floor. However, when he was reminded of his evidence-in-chief that
Vincent told him he saw the accused punching and kicking two male Chinese at the dance floor, he went back
to his earlier version that Vincent told him that. Asked how Vincent referred to the accused, he answered that
he described the accused as having long hair falling down near to the temple – messy hair. He said that he did
not know who Vincent was referring to by that description but another colleague told him that there was a
slightly plump man sitting near the Island Bar. Asked for the name of the colleague who told him that, he said
he was unsure. Asked how he concluded that his colleague was referring to the accused, he replied that he was
told that the group near the Island Bar was celebrating a birthday that night and the plump man was part of
the group.
43

It was Jackie’s evidence that whilst patrolling between 3.30 and 3.45 am, he saw Jimmy with three to

five others. He said the accused was also inside the club at that time. He saw a birthday celebration being held
at the accused’s table. According to him, there were about ten to twenty persons standing around two tables.
He observed the accused for about 15 minutes. He noticed that Wong was at the same table as the accused.
He went on to say that if he was not mistaken, Vincent told him sometime after 1.00 am, that Wong was
celebrating his birthday. He said he knew Wong was called ‘King Kong’ before the incident.
44

It was Jackie’s evidence that he went to the restaurant below the club at about 4.10 or 4.15 am. The

CD-ROM P30 was played and Jackie was asked to confirm he is seen outside the club at 4.22 am according to
the time displayed. Jackie agreed. Asked next if he would accept that P30 also shows Wong entering the club at
4.24 am, Jackie replied that he was unable to see the person clearly and thus could not confirm if he was
Wong. He was also asked if he agreed that the accused came to the club at 4.51 am based on P30. Jackie
replied that the person looked like the accused.
45

Under cross-examination, it was also Jackie’s evidence that Joseph told him that he was punched a few

times by the accused and Wong near the toilet close to the entrance of the club. Asked how Joseph described
the accused, he said that he told him the one who was very aggressive with Wong. He went on to say that
Joseph asked him if he saw him being assaulted and he told him that he did. When asked if he saw the accused
and Wong assaulting Joseph, Jackie at first replied that he was not sure and then added that he think the
accused did not. Asked to explain why he replied in the affirmative to Joseph, he changed his evidence and
said that he saw the accused and Wong assaulting Joseph. Asked if Wong was holding anything then, he said
he was not. On being referred to the photos P28-3 to P28-5, Jackie confirmed that he was referring to the
incident in the three pictures. When told that his evidence-in-chief was that he did not witness the incident in
P28-1 to P28-7 as he was in the pool room, he said he was too tired when he gave his evidence-in-chief as he
had only about two hours of sleep and was confused. When it was also pointed out that photos P28-1 to P28-7
show Wong was carrying a chair at that point which was contrary to his evidence that he was not holding onto
anything, Jackie replied he was confused earlier. He stated he was now able to recall from memory that Wong
was holding onto a chair at that point. Asked how the accused assaulted Joseph, he said he saw him punching
Joseph in the face. Under further cross-examination, when referred to the photos, Jackie confirmed he would
have observed the accused for less than two seconds. He was then asked, “Is it possible you could have
interpreted what you saw wrongly in that the accused was trying to stop King Kong assaulting Joseph with the
chair, but you interpreted it as the accused was also assaulting Joseph due to the fact you observed for a very
short time?” Jackie then replied, “Yes, it is possible the accused was trying to stop the fight.” (p 86D N.E.)
46

Asked if it was true that he did not see the accused assault Jimmy, he replied in the affirmative.

However, under further cross-examination, he again changed his evidence and said he saw the accused kicking
and punching Jimmy. He said this happened near the stage and he circled the area in P27.
(iii) Yu Kwang Wee Joseph (“PW3”)
47

Joseph is a security officer at the club. He started working at the club around June 2005. He is

stationed at the entrance of the club to control the number of people entering the club.
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He testified that on 14 August 2005 he was on duty with Alan at the entrance. Sometime after 4.00

am, the walkie-talkie set which was with Alan, rang. Alan left his position and walked in. However, when he saw
Alan started running, he sensed something was wrong. He too ran behind Alan. He ran to near the stage at the
dance floor. There, he saw people confronting each other. He saw one male wearing a white shirt punching
another who was near to him (Joseph) and the guy who was punched fell. He identified the man who fell to be
Jimmy. He stated that he knew Jimmy as he was a regular. A fight then started. A number of persons tried to
assault Jimmy who was on the floor. Joseph tried to prevent them. Jimmy got up and rushed forward towards
the group. He was assaulted by the group. The whole situation became chaotic with glasses and ash trays
being thrown. Joseph testified that he did not know how many groups were involved but there were 10 to 20
persons involved.
49

He stated that Jimmy and the others went in the direction of Bar 2 and Bar 1, and he saw Jimmy falling

again at the Bar 1 and Bar 2 area. He was again set upon by the same group.
50

Apart from Jimmy, Joseph saw another person wearing a dark coloured T-shirt and jeans being beaten

in the pool room. He said that Jimmy came to the club with this person. He identified this other others person
to be Yap from the photos in P28. He said that Jimmy and Yap came with about six to eight persons.
51

It was Joseph’s evidence that he only saw Yap being beaten in the pool room by three persons. He said

Yap was hit with an ash tray at the back of his neck whilst he was lowering his head and using his hands to
cover his face to protect himself.
52

With respect to photos P28-1 to P28-6, Joseph confirmed he is seen in the photos, which is at the area

near the toilet. He said that he was at the ‘Bar 2 Bar 1’ area when he spotted Wong running out with the chair
and he held onto the chair from behind. He indicated the area where he held onto the chair with an ‘X’ in P27.
In the process of pulling the chair, Joseph kept stepping back towards the area near the toilet. He said Wong
asked him to let go and he identified himself as a security staff.

He told Wong to put the chair down. Wong

then punched him on his cheek. However, he still kept holding onto the chair and Wong then let it go. Joseph
stated that the fight then moved to the pool room, which is opposite to the toilet. Joseph put the chair down
and rushed to the pool room.
53

Joseph saw Jimmy and Yap being assaulted in the pool room. He saw Yap being hit with an ash tray on

the back near his neck region. He said that his manager, Jackie, had by then gone to assist Yap and he
therefore went to assist Jimmy who was lying on the floor. He told the persons who were kicking and hitting
Jimmy to stop. Joseph stated that the incident in the pool room ended very fast. Joseph then ran out of the
pool room to assist another person who was being assaulted outside the club.
54

Joseph stated that he was able to identify some of the persons who were hitting Jimmy and Yap but he

did not know their names. He was shown the photos of 24 persons in P31 at the police station. He identified
Wong as the person who was carrying the chair and who had punched him. He said he also saw Wong throwing
glasses at the dance floor in his direction. However, he said that he did not see Wong assault Jimmy and Yap.
55

In relation to the accused, he said that he first noticed him in the pool room. He said he saw the

accused kicking and beating Jimmy in the pool room. He said that he had seen the accused two or three times
at the club prior to the incident.
56

Joseph did not know why the fight started. He also could not identify the person in the white shirt who

first punched Jimmy. He said that he knew Jimmy belonged to a secret society known as ‘Loh Kuan’.
57

Under cross-examination, Joseph said that Wong entered the pool room before him. In the pool room,

Joseph first saw Jimmy in the position of the man with the dark T-shirt and whitish pants in the second photo
at page 1of D2. He explained that the lighted area in the background is the liquor cabinet shown in photo P17.
According to him, Jimmy was assaulted by a few persons whilst standing at that area. He said that the
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situation was very messy and the room was crowded with more than ten but less than 20 persons in it. Asked
if he agreed that the lighting in the room was not very good, he said it was ‘okay’ and added that he was used
to it. He said he could see the faces of the persons.
58

Joseph testified that he noticed the accused assaulting Jimmy “a while later” after he entered the

room. He estimated the distance between him and the accused was about six meters when he first saw him.
He said there were a lot of persons between him and the accused at that point. At that point, he said the back
of the accused was towards him. Joseph said that he just went in and tried to separate the four to five persons
assaulting Jimmy. He was shouting at the persons and looking at them as he was moving in as they might turn
around and hit him. He stated that when he was shouting, some of the persons turned their heads to look at
him. However, they ignored him and continued with their assault on Jimmy. Asked if he saw the face of the
accused, he replied, “Yes, a split second.” He said he saw three-quarter of the accused’s face. He said that
Jimmy fell to the floor. He stated that the person lying on the floor in the first photo at page 34 of D2 should be
Jimmy.
59

Joseph stated that he was able to recognise three other persons who were in the pool room as they

were regulars. He agreed that he would not consider the accused a regular as he had only seen him two or
three times in the space of about two months since he started work. Asked how he was able to recognise and
remember the accused, he said that he remembered the accused because on the first occasion he saw him he
had stopped him and his friends who were not properly attired when they were entering the club. He said that
the accused left a “deep impression” on him during this incident. Joseph was unable to recall in which month
this incident happened.
60

With respect to Wong, Joseph stated that he did not notice what he did in the pool room.

61

Joseph was referred to the man standing at the top right in the photos at pages 27 to 30 and the man

marked with a blue ‘X’ at pg 21 of D2 and asked if he was the person. Joseph denied that he was the one.
(iv) Woon Swee Huat Steven (“PW4”)
62

Steven has been working at the club as a security officer since April 2005. According to him, he and

Joseph started working at the club at the same time.
63

On the day of the incident, Steven started work at 10 pm. He was stationed at the dance floor near to

the stage area. At about 4.55 am, Steven heard the group of persons who were at tables marked ‘C’ and ‘J’ in
the floor plan P27 talking loudly.

He was unable to make out what they were saying as the live band was

playing. He said that table ‘J’ had about eight persons whilst table ‘C’ had about five. Steven said that he could
only recognise Jimmy who was at table ‘C’. He did not know anyone at table ‘J’.
64

Suddenly, the music was stopped and the lights were switched on. Steven went to the area of the

commotion and was told by someone that the matter was settled. However, Steven said that the two groups
were still shouting at each other. A fight then broke out. He saw the bigger group attacking the smaller group.
He said others then joined. He saw the smaller group being punched and kicked. Steven then called for the
building security to call the police and he also called Jackie. Steven said that the fight continued to the Bar 2
and Bar 1 area and to the area in front of the toilet thereafter. He ran towards the toilet area to stop the fight.
He said that he is seen in photos P28-1 and P28-2, which is the scene on the side of the toilet and before the
pool room.
65

Asked if there were any clear victims, he said there were two. Asked why they were the victims, he

replied that there was blood all over their face. Asked if they were outnumbered, he replied that they were. He
said that the victims were punched and kicked and cornered in the pool room. He said one of the assailants
had a pool cue. He told the assailants to stop fighting but they did not listen to him. He said there were about
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three persons who were kicking Jimmy whilst another four persons were attacking the other victim. He stated
that there were less than ten persons in the pool room. He said that the persons attacking Jimmy and the
other person were the same group who had fought from the disco area to the pool room.
66

Steven could only identify Jimmy and Wong from the photographs P31. He identified Wong to be one of

the assailants during the incident but said that he could not recall what Wong did. As regards the accused, he
said that he had not seen him and could not recall if he had seen him before the incident.
67

In cross-examination, Steven identified Joseph in the photographs in D2. However, he could not recall

what Joseph did inside the pool room. He also could not recall if Joseph had gone to the assistance of Jimmy in
the pool room.
(v) Ng Yong Kwee Alan (“PW5”)
68

Alan has been a security officer at the club since July 2005. He was on duty on the day of the incident.

He started work at 10 pm on 13 August 2005 and continued until 6 am. He was stationed at the entrance with
Joseph.
69

He testified that he saw the accused coming to the club between 1 to 2 am with about six to seven

persons. Alan said he had seen the accused about three to four times prior to the incident. He also testified
that he saw Jimmy coming to the club at about midnight or after midnight with four to five persons.
70

At about 5.00 am, he was activated on his walkie-talkie set. He ran to the dance floor. When he

reached there, he saw one person and Jimmy having an argument. He was unable to hear what was being said
as the music was playing. The argument escalated into Jimmy and the other person punching and kicking each
other. Alan did not know who started the physical contact. He testified that a fight then broke out and the
whole situation became messy as a lot of people joined in the fight and bottles and glasses were being thrown.
He estimated that about 20 persons were involved in the fight. He said that it was clear that a bigger group
was fighting with a smaller group. The smaller group consisted of four to five persons. He said that Jimmy and
another person who was injured were in the smaller group. He said that the fight was messy at the dance floor
and he could only say that glasses and bottles were thrown.
71

He stated that the fight moved to the ‘Bar 2’ and ‘Bar 1’ area and slowly to the area near the toilet at

the main entrance and to the pool room thereafter. He said that Jimmy and the other victim were attacked at
the Bar 1 and Bar 2 area by a few persons with chairs, and Jimmy and the other person fought back. He saw
Jimmy falling to the floor there. Alan stated that he did not know where Jimmy went to after he got up.
72

With respect to the fight outside the toilet near to the entrance, he saw the other victim, Yap, was also

assaulted there and he saw Yap taking out a pen knife from his shirt pocket. However, he did not see him using
the pen knife. Alan did not know what happened in the pool room as he did not enter the room.
73

He did not know the names of the persons who were assaulting Jimmy and Yap. He confirmed he was

shown the photographs P31 at the police station and he identified two persons from the photographs, namely,
Wong and the accused. He saw Wong involved in the fight when it first broke out at the dance floor. In relation
to the accused, he saw him involved in the fight at the Bar 2 and Bar 1 area. He said he saw the accused
punching and kicking Jimmy’s group there. He identified Jimmy and Yap as the two persons who were
assaulted.
74

Alan was shown photos P28-14 and P28-27 to P28-29 and asked to describe what was happening

there. He stated that photo P28-14 shows Jimmy being assaulted at the Bar 2 and Bar 1 area and he was
trying to stop the assault. He said in P28-15 to P28-17, Jimmy was lying on the floor and he was trying to stop
the fight. He said that from photos P28-15 and P28-16, the accused was punching and kicking Jimmy, and
photos P28-27 to P28-29 show him (Alan) trying to stop the accused from moving elsewhere.
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Sometime in November 2005, Alan received a call where the caller told him that he had his address

and that of his colleagues. He said that no specific threat was made but he was asked by the caller to tell
Joseph not to “anyhow say”.
76

Under cross-examination, Alan stated that he was sure that the accused came to the club between 1 to

2 am as the live band was playing. He agreed that the live band played at intervals of 45 minutes and that the
band would have been playing their last set at 4.45 am. He said that the accused came with six to seven
persons and slowly other groups of six to seven persons entered the club and the total number came to about
30. He concluded that they were part of the same group as he was informed by Joseph that a birthday
celebration was being held. Alan was shown the video P30 which shows the accused entering the club alone at
about 4.45 am, but he maintained that the accused came at 1 to 2 am.
77

Under cross-examination, he said that he did not know if the accused was assaulted first before he

started to fight at the Bar 1 area. He said that he did not notice Yap carrying a chair or the accused having a
fight with Yap. He said that by the time he reached the Bar 1 area, Jimmy was lying on the floor. When it was
pointed out by learned counsel that his evidence could not be accurate as Jimmy was captured standing in the
foreground in P28-18, he said that the photo was a ‘bit blur’ and went on to say that the tattoos on the arms of
the person did not look like those of Jimmy. He said the person looked more like Jimmy’s friend rather than
Jimmy. When it was put to him that the accused did not fight with Jimmy, he replied that Jimmy was already
on the floor when he reached. Asked what exactly he witnessed at the Bar 2 and Bar 1 area, he said he saw
the accused punching and kicking someone but he does not know who the person is. Asked if the other person
also fought back similarly, he answered “I suppose so. I think yes.” In view of his uncertain answer, counsel
asked if he saw what the other person did. He then said that he was unable to remember as it happened a long
time ago. He said the only thing he was able to remember was that the accused was punching and kicking.
Asked if the accused was having a one-to-one fight, he said that there were a few persons around. He said that
he did not know what the others were doing as it was in a group and it was very messy. Asked if saw the
accused assaulting Jimmy or Yap with a group of persons he said he was unsure.
78

Asked if he was able to remember the contents of the conversation between the accused and him in

the images in P28-27 to P28-29, he said he was unable to. He also said that whilst talking to the accused he
did not notice if there was a fight going on elsewhere. When it was put to him that he asked the accused what
happened and the accused told him that he was attacked first and that is why he fought back, Alan said that he
could not remember and therefore he was unable to comment. He said that after the conversation he was
unable to remember where the accused or he went.
79

Alan was unable to remember if the accused came with Wong to the club but said that Wong also came

between 1 to 2 am with seven to eight persons. He said that the live band was also playing when Wong came.
The video P30 was played which shows Wong entering the club with a female companion at 4.24 am, but Alan
maintained that Wong came to the club earlier and stated that he might have left to fetch his girlfriend.
However, when asked if he remembered Wong having left the club, he replied he was unable to as there were
many customers walking in and out.
80

In re-examination he said that he had in his police statement stated that he saw the accused was

punching and kicking “Jimmy’s group” but he could not be sure if it was Jimmy or his friend. He reiterated that
when he reached the Bar 1 and Bar 2 area, he saw Jimmy lying on the floor. He was then asked by the DPP:
“Did you witness the Accused punching and kicking Jimmy and that you tried to stop them from hitting
Jimmy?” He replied: “I witnessed him kicking and punching someone but I am not sure who the guy was.” The
DPP then retorted, “But earlier you told the Court that the Accused was punching and kicking Jimmy in photos
14 to 17?” He then answered, “I think Jimmy is on the floor based on photos 15 and 16.” Asked by me if he
tried to intervene in the assault of Jimmy at the Bar 1 and Bar 2 area or if Jimmy had already gotten up before
he reached, he replied, “I think Jimmy was still on the floor when I reached the place.” In response to further
questioning by the DPP if he saw the accused kicking and punching Jimmy as shown in photos 15 and 16 of
P28, he replied in the affirmative.
(vi) Evidence of Ng Wei Keong (“PW6”)
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81

Ng went to the club at about 2 am on 14 August 2005 to celebrate his birthday. He went there with

Jimmy, Yap, Ah Yong and two friends of Ah Yong whom he did not know. This was Ng’s second visit to the club.
82

Ng sat with his friends at two adjacent tables opposite the stage. He stated that the position of their

tables was around the place where the circle is drawn on the right of the ‘stage platform’ in P27. He testified
that whilst they were drinking, Jimmy’s girlfriend was pushed at the dance floor. Jimmy approached the person
to talk to him. A fight broke out and about twelve persons were involved in the assault on Jimmy. He said he
tried to bring Jimmy out but he ended up being assaulted by two persons with a bottle. He was hit on his right
eyebrow by one person with the bottle whilst the other hit him on the back of his head with a bottle. As a
result, his eye started to bleed and he was unable to see anything. He then left the club and went to the
hospital.
83

He was unable to identify any of the assailants. However, he said that the group that attacked him was

there before he arrived and they were seated about three or four tables away from his table.
84

Under cross-examination he was asked if the accused was part of the group that assaulted Jimmy. He

replied that he did not see the accused and then added that he was not in the group.
(vii) Low Soo Kiang Jimmy (“PW7”)
85

Jimmy testified that he went to the club at about 3 am on 14 August 2005 with his girlfriend. There he

met Ah Boon, Yap, Ng and Ng’s girlfriend. He sat with his friends at a table near the dance floor. He said he had
arranged to meet Yap and Ng at the club as it was Ng’s birthday.
86

Later he went to the dance floor to dance with his girlfriend. Whilst dancing, two persons bumped into

his girlfriend nearly causing her to fall. He had to hold onto her to prevent her from falling. His girlfriend told
him to ignore the incident but he wanted an apology. He tapped on the shoulder of one of the persons and
asked him why he had not apologised to his girlfriend. However, the person punched him on his face. He fell
and his girlfriend helped him up. He indicated the place where he fell as ‘O’ in P4.
87

When he got up, he saw a group of at least ten persons coming in his direction and a fight then broke

out. Some of the persons used bottles whilst others used chairs to attack him, and he fought back. He said that
the fight moved from the dance floor to the Bar 2 and Bar 1 area.
88

He was also attacked by many persons with bottles at the Bar 2 and Bar 1 area and he again fell.

Whilst he was on the floor, he was kicked by the persons. The fight paused for a while. He then got up and
saw bouncers around. He also saw Yap and Ng at the area. Under cross-examination, he said Yap and Ng were
beside him then. He saw that Yap and Ng were bleeding. However, it was Jimmy’s evidence that he did not
notice if Yap was attacked at the Bar 2 and Bar 1 area.
89

According to him, the pause in the fight was for about 30 seconds only. The fight then continued and

he was again attacked at the Bar 2 and Bar 1 area. He did not see where Yap and Ng were when he was
attacked again. He said he was punched and kicked and he entered the pool room. He was the first to enter the
pool room. He recalled that a bouncer and the ‘boss’ of the club tried to intervene to stop the assault on him
but they were unsuccessful. He said that the persons used bottles and cue sticks to attack him. Subsequently,
he fell down and lost consciousness.
90

He was shown photographs P28 and he confirmed that he was captured in P28-18 to 20. He said that

he was not sure if he is in P28-21. He said that the images showed him walking after he had gotten up. He
identified the person on the left of P28-21 to be Yap.
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Jimmy stated that he was unable to recognise his assailants as he had some drinks and it was dark and

chaotic.
92

In cross-examination, Jimmy clarified that there were about seven to eight persons seated together

with him. He said that before the fight broke out he had a lot to drink and was quite drunk. However, he was
still aware of what was going on.
93

He testified that he did not see Yap and Ng when he was attacked at the dance floor. He said that he

continued to fight after he got up at the dance floor. He was unable to say if Yap was being assaulted when he
was attacked at the Bar 1 and Bar 2 area. With respect to photo P28-18, he confirmed that he is seen climbing
onto the raised platform in front of the Bar 1and Bar 2 area, and he had armed himself with a glass carafe from
the bar counter before that. He said he climbed onto the platform after he got up and there was then a short
pause. He was referred to the photos in D6, and he confirmed that he is seen in the second and first photo at
pages 5 and 6 taken at 4.57.02 and 4.57.03 respectively. He confirmed that these photos which were captured
seven seconds before P28-18 did not show any assault on him.
94

He gave evidence that he dropped the carafe during the second attack. However, he confirmed that the

photos in D3 at pages 7 and 8 show him holding the carafe outside the male toilet area.
(viii) Ahmad Anuar Sulong (“PW8”)
95
96

Ahmad’s evidence was led in part by way of a conditioned statement which was admitted as PS5.
On 29 August 2005, he was requested by the club to assist to extract the footage captured by the

CCTV system on a fight on 14 August 2005 at about 4.45 am, which the police had requested. Ahmad and a
staff of the club viewed the CCTV recordings on the twelve CCTV cameras for a few hours and downloaded
about 1,240 images relating to the fight. He ‘burnt’ the images on a compact disc (‘CD’) and handed it to a
staff of the club. The CD-Rom was admitted as P29.
97

Ahmad explained that the images captured on the CCTV system were still images captured onto the

hard disk by the digital video recorder. He said there was also a back-up recording facility whereby the same
images were captured in the VHS tape by the VHS time lapse recorder contemporaneously. The time lapse
recorder tape was admitted as P30.
98

Asked by the DPP if it would be possible for any scene which occurred along the stretch of Bar 1 and

Bar 2 not to be captured by the cameras, he replied, “If I remember correctly it should cover all the walkway –
the two cameras.” He confirmed that the timings of all the cameras within the club were synchronised because
the timing was set by the digital video recorder and not by the individual cameras.
99

He was aware that there was another security camera located outside the club that was maintained by

the building management, Capital Land. However, he did not know if the timing of that CCTV camera tallied
with the timing of the CCTV within the club’s premises.
100

Under cross-examination, after viewing the tape P30, he stated that camera 9 was not working during

the material time. However, he did not know the location of this camera.
(ix) Steven Lim Chin Boon (“PW9”)
101

Steven went to the club at about 3.30 am on 14 August 2005 to celebrate Ng’s birthday. He met Ng,

Jimmy and Yap at the club. They had two tables. Steven, Ng, Yap, Ng’s girlfriend and another lady were at one
table whilst Jimmy was with three or four others at an adjacent table. He said that he did not know Jimmy’s
friends. He stated that his friends were already at the club by the time he arrived.
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Subsequently, he saw Jimmy (who was with his girlfriend) and others quarrelling at the dance floor. He

was seated with Yap and Ng then. He was unable to make out what was being said but he heard vulgarities
being uttered. He claimed that he did not intervene and neither did Yap and Ng. He said he not notice if
Jimmy’s friends were still at their table when the quarrel started.
103

Asked by the DPP how big the group which quarrelled with Jimmy’s group was, he said that the group

consisted of about 20 to 30 persons. However, when I asked if 20 to 30 persons were involved during the
quarrel, he then said that only six to seven persons were involved in the quarrel.
104

After about one or two minutes later, his handphone rang. He went outside of the club to answer the

call. He did not see anyone fighting before he went out. The recording in P30 was played and Steven confirmed
that he is seen coming out of the club at 5.16.22 am holding onto something in his hand. According to him, he
spoke on the phone for about five minutes. After he had finished, someone pointed him out to be Jimmy’s
friend. This person asked him if he was part of Jimmy’s gang. Steven said that he denied but the person
nevertheless punched him on the face. Thereafter, he was punched and kicked by four or five persons. The
police then came and the group dispersed. Based on P30, he agreed that at 5.16.45 am the police came and
broke up the fight
105

He said he did not know anyone in the group who quarrelled with Jimmy and thus he did not know if

the same group assaulted him outside the club. Under cross-examination, he agreed that based on P30 the
man with the white shirt (it was not in dispute that this person is the accused) was not involved in the assault
on him outside the club and that the accused had already walked away before he came out.
(ix) Yap Swee Thye (“PW10”)
106

Yap went to the club for the first time on the day of the incident. He went there with Ng and two ladies

between 2 to 3 am to celebrate Ng’s birthday. Later, Steven came and joined them at their table. He said that
when Jimmy came to the club, Ng told him that Jimmy wanted to celebrate his birthday. Jimmy sat two or
three tables away with his girlfriend and three or four males and a lady. He did not know the three or four
males and the lady. He and Ng went over to Jimmy’s table for a while to have a drink. Under cross-examination
he claimed that he was unable to identify Jimmy’s friends as he did not pay attention to them.
107

Sometime later, Yap saw Jimmy being surrounded by a group of ten or more persons at the dance floor.

He saw Jimmy being punched. He rushed with Ng and Steven to assist Jimmy but ended up being assaulted by
a number of persons. He was punched and knocked with hard objects. He said he and Jimmy moved backwards
and the fight continued from the dance floor to the link-way (Bar 2 and Bar 1 area). His evidence as to what
transpired thereafter was as follows:
I kept moving backwards along this stretch. I was hit by something like a bottle on my ear and the back
of my head. So I kept retreating until the pool area. At the pool area there was no where else to go.
Both Jimmy and I were there. In the pool area, they continued to assault Jimmy until he fainted. I was
also assaulted in the pool area. They used the cue sticks to assault me and also ashtrays, I think, to
throw at us.
108

Yap was shown the still images of the footage marked P28 and he confirmed that he is captured in

photos P28-8, 9, 11, 12, 13,13A and 21. He stated that the said photos show the assault at the link-way. He
said in P28-8 he was holding onto the pole because his assailants were pulling him away. As for P28-9, he said
he was trying to run away from the assault from the people behind him. It was not in dispute that the accused
is the person in the white shirt (marked with an ‘X’) somewhere behind Yap. Asked if the accused attacked him,
he said that he did not know who attacked him as he was confused after the attack. He also added that he
could not remember the incident clearly as he had a few drinks that night. When referred to P28-11, Yap gave
the following evidence (p 229):
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I had run away from the dance floor through the link-way in this photo. I could feel they were after me.
So, to defend myself I got hold of this chair. When I saw only one or two come over I put the chair
down.
109

Asked if the accused, who is on the right of photo P28-11, was the person he was running away from,

he said that he was not sure. He went on to state that he used his hands to block after he put down the chair.
He claimed that this is shown in P28-12. He said that the assault on him is also captured in P28-13 and 13A.
With respect to P28-21, he stated that it shows he was surrounded and assaulted. It was Yap’s evidence that
he did not fall on the link-way.
110

Asked if he saw Jimmy at the link-way in front of Bar 2 and Bar 1, he said he saw him being attacked

and defending himself but he did not pay attention to him.
111

He said the assault continued to the pool room but he was not sure if he was assaulted by the same

group of assailants in the pool room.
112

It was Yap’s evidence under cross-examination that he did not have a chance to fight back at the dance

floor as he was attacked by too many people and he could only block. He also said that he did not fight back
even at the link-way but was only blocking and stated he was not sure if he hit anyone whilst blocking. It was
put to Yap that he together with two or three others attacked people (one of whom was the accused) coming
out of the dance floor and the accused then fought back with him and the two or three others. Yap disagreed.
He also disagreed that the person carrying a sling bag in P28-8, the person in the brown shirt in P28-9 and the
man in the black shirt on the platform in P28-9 attacked the accused together with him at the dance floor. Yap
claimed that he did not know these persons.
113

Yap said that after the assault at the dance floor he ran a short distance to the link-way without looking

back. After a while, he stopped and wanted to see what was happening to Jimmy and Ng and turned around.
He testified that his friends were moving out slowly and he retreated slowly facing them. He said the assailants
were coming towards him then. When referred to the four photos at pages 4 to 6 in D6 which seemed to
suggest that Jimmy was going towards the dance floor from the link-way rather than towards the link-way, Yap
merely said that he was not sure and did not know if Jimmy went back. However, under further crossexamination the next day, Yap’s evidence was that he did not notice Jimmy as it was very chaotic and later said
he was not sure if he saw Jimmy when he stopped at the link-way.
114

He was asked if he was physically confronted by anyone before he picked up the chair whilst at the

link-way, and he answered: “I had not turned around yet so I did not know.” On further questioning, he said
that he was not assaulted “for a period of time” before he picked up the chair. He disagreed that he swung the
chair at the accused. When confronted with photo 12 of P28 he insisted that his hand position in the photo was
consistent with his version that he had put the chair down.
115

When photo P28-13 was shown to him, he admitted that he had an exchange of blows but denied that

he threw the chair. He also said that he was not sure if anyone intervened to break up the fight when photos
P28-17 to 20 were shown to him. When it was suggested to him that he accused had stopped fighting after the
intervention of the others and moved away and this was shown in photo P28-21, he said that he was not sure
as the same group continued to assault him until the pool room.
116

He was not sure if he exchanged blows with the accused anywhere else apart from at the link-way. He

also said he was not sure if the accused was part of the group that assaulted Jimmy. He was also not sure if
the accused entered the pool room.
(x) Mohd Rizal Bin Abdul Aziz (“PW11”)
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Rizal is an operations executive with CapitaLand Retail Ltd which manages the CCTV system outside

the club. His evidence was led in the main by way of a conditioned statement which was admitted as PS6.
118

He was asked by SI Soma to extract the CCTV images captured during the period 4 am and 6 am on 14

August 2005 outside Este The Club. Rizal went through the footage and downloaded and ‘burnt’ the images on
a compact disc.
119

Rizal stated that the timing of the CCTV system was set by CapitaLand. Asked by the DPP if it was

synchronised with the timing of the CCTV system within the club he replied that he did not know.
Close of prosecutions’ case
120

At the close of the prosecution’s case, learned defence counsel quite rightly did not make a submission

of ‘no case’ to answer. I was satisfied that a prima facie case against the accused was made out based on the
test in Haw Tua Tau v PP [1981] 2 MLJ 49, and accordingly called upon the accused to enter his defence. The
two courses were explained to him and he elected to give evidence on affirmation. He called one other witness
in his defence.
Defence case
121

The accused testified that he first went to the club in March 2005. He had been to the club about three

to four times before the incident. According to him, he went alone to the club on these prior occasions and he
did not meet any friends there. He said he liked the club as it was quiet and played Chinese songs. He said he
would drink alone and listen to the music.
122

At about midnight on 14 August 2005, he went to a coffee shop at Lorong 23 Geylang as he was not

working the next day. He had drinks there alone for about three to four hours. Thereafter, he walked around
Geylang. He then decided to go to the club as it was open until 6.00 am. He went there alone.
123

At about 4.30 am, he arrived at the club. He saw Jackie and Vincent sitting at the ground floor of the

building where the club is located. The club was quite crowded and he went to the Island Bar (on the left of
P27) and ordered a bottle of beer. He stood around there after getting his drink. An old friend known to him as
Choon Meng called out to him and asked if he had come alone. He confirmed he was alone and Choon Meng
invited him to join him. He marked the table where Choon Meng was seated as ‘A’ in P27. He joined Choon
Meng who was with his girlfriend. Two other male friends of Choon Meng later joined them. The accused was
introduced to the two friends and he remembered that one of them gave his name as ‘Ah Ken’.
124

About half an hour later, he saw a fight at the dance floor. He also saw glasses being thrown. He did

not know any of the persons involved in the fight. One of the glasses hit Choon Meng’s girlfriend’s head and
she bled. He said people were running about and he decided to leave. He walked along the perimeter and when
he reached near to the stage, he was attacked by four to five persons wearing dark T-shirts who dashed at
him. He identified two of the persons to be Yap and Jimmy from the photographs.
125

He fought back and managed to run off.

At the link-way, Yap threw a chair at him. He stated that this

incident is shown in P28-11. He then fought with Yap. Later, a man in brown T-shirt dashed forward to hit him.
He said the man in brown T-shirt is shown in photos P28-13 and P28-13A. He stated that in the midst of the
fight many people came. Some of them were bouncers who tried to pull them apart.

After they were

separated, he stood there.
126

Thereafter, he walked towards the entrance and there were people fighting near the toilet. He saw

Wong swinging a chair at a bouncer. He knew that Wong was an ex-bouncer of the club as he had seen him on
his prior visits. As Wong was just in front of him, he held onto the chair. He said he was then assaulted again
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on his neck and left shoulder. He stated that the incident where Wong was carrying the chair is captured in
photos P28-1 to P28-7. He stated that photo P28-7 shows him holding onto his shoulder.
127

As he was walking out of the exit, he met ‘Ah Ken’. He identified ‘Ah Ken’ as the man wearing a short-

sleeved blue shirt who is just behind him in P28-7. The accused said that at that point he realised he had
dropped his handphone inside the club. He then went back in to look for it. He found it just next to the exit.
He saw fighting in the pool room. He looked at it for a while and then went home.
(ii) Evidence of Wong Siew Chung (“DW2”)
128

Wong worked as a security supervisor at the club between December 2004 and April 2005. He had

seen the accused occasionally at the club when he was working there. He stated that he introduced himself as
‘King Kong’ to the accused. He said his relationship with the accused was only that of a customer.
129

On 14 August 2005, Wong went to the club with his wife between 3 to 4 am to celebrate his birthday.

He said that he and his wife sat near the Island Bar. About two waiters and the operations manager, Jack, came
to his table to join him for a drink. It was his evidence that he knew only two or three persons in the club that
day.
130

Wong stated that the fight broke out at the dance floor between two groups which numbered more

than ten. He said he was attacked by one or two persons presumably because he was seated near to the dance
floor. He defended himself by blocking the attack with his arms and hands. In the course of the attack, he
noticed that his wife fainted. He became very angry and lost control. As a result, he took a chair and went to
look for his assailant.
131

In relation to the footage in P28-1 to P28-7, Wong testified that he was holding onto a chair and was

intending to go out of the club when a bouncer held on to it. He said that based on the images in P28-5 and
P28-6, the accused came from behind and was holding onto the chair to stop him. However, he said that at
that point in time he did not know the accused was beside him.
132

Wong claimed he was unable to recall if he entered the pool room. He stated that he confronted his

assailant outside the club. Based on the CCTV footage, the person he confronted was Steven. He said that
Steven was talking on his mobile phone and he asked him why he had attacked him and was calling for people
to assist.
133

It was Wong’s evidence that he did not see the accused at any point before the fight started. He also

stated that he did not see the accused involved in the fight at the dance floor or anywhere else in the club.
134

Under cross-examination, asked if he considered the accused a friend, he said that he did not know

whether to say if the accused was a friend or a customer. He said he had joined the accused for a drink whilst
he was on his rounds when he was working at the club.
135

Wong was referred to the statement of facts (P34) which he admitted when he pleaded guilty to a

charge of rioting under s 147 of the Penal Code. He was referred to paragraphs 5 and 6 of the statement of
facts which read:
At this juncture, [Jimmy], [Ng] and [Yap] were set upon by the accused, his accomplice … Chua Fatt
Chye and ten other unknown male subjects. The accused together with [Chua Fatt Chye] and his other
unknown accomplices had used bottles, chairs and billiard cues to assault the victims.
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On seeing the commotion, staff of Este The club intervened and stopped the assault. Seizing this
opportunity, the accused together with [Chua Fatt Chye] and their other unknown accomplices walked
out of the discotheque.
Wong explained that he admitted the statement of facts because he had no choice. He said his counsel advised
him that he could admit the facts if he wanted to, but if he was not agreeable than the matter would go to trial.
He said that he therefore had no choice but to admit the facts although they were not accurate because he did
not have the means to engage a counsel for a trial.
Findings
(i) Elements of the offence
136

The following elements had to be proved beyond reasonable doubt in order to establish the charge of

rioting whilst armed with a deadly weapon against the accused:
a)

that there was an assembly of five or more persons;

b)

that the accused was a member of that assembly;

c)

that the common object of that assembly was one of those enumerated in s 141 of the Penal

Code;
d)

that the unlawful assembly used force or violence in prosecution of the common object;

e)

that one or more members of the unlawful assembly was armed with a deadly weapon.

Essentially the defence disputed element (b). The defence case was that the accused was attacked first and he
then defended himself and had a one-to-one fight with Yap.
(ii)What time did the accused enter the club?
137

The prosecution put forward its case on the basis that the accused went to the club between 1 to 2 am

on 14 August 2005. This was the evidence of Alan who was stationed at the entrance. The security manager,
Jackie, claimed to have seen the accused seated inside the club between 3.30 to 3.45 am. On the other hand,
the accused’s position was that he went to the club alone sometime at around 4.30 am.
138

The accused’s evidence was supported by the CCTV footage in P30, which shows him entering the club

alone at 4.51 am. I accepted the defence’s submission that the timing of the closed-circuit television camera
outside the club was ahead by about 17 minutes (see counsel’s submission at paras 162 to 170), and the
accused would therefore have come to the club at about 4.34 am. The prosecution did not contradict the
accused’s evidence on this aspect. In fact, the DPP did not cross-examine the accused on this aspect of his
evidence and neither did she make any submission that the accused’s evidence on this aspect should not be
accepted. In the face of the incontrovertible evidence from the CCTV footage, it was plain that the evidence of
Jackie and Alan was unreliable. Accordingly, I accepted the accused’s evidence.
(iii) Relationship between Wong and accused
139

It was not in dispute that Wong and the accused did not have any social interaction outside of the club.

The only issue was the nature of their interaction within the club.
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The accused admitted he had seen Wong at the club. He said he knew he was a bouncer there and they

had nodded to each other. However, he said he did not know his name. The accused was cross-examined on
the basis of his s 121(1) statement in which, at question 10, he was asked: “Do you know ‘King Kong’
[Wong]?” He answered: “Yes. He was a bouncer at Este.” The accused’s explanation of the aforesaid answer
was that he asked the recorder who ‘King Kong’ was and he was told that he was the person with him in the
lock-up.
141

The accused’s claim that he did not know Wong’s name was contradicted by Wong who testified he had

seen the accused occasionally in the club and had introduced himself as ‘King Kong’. He also said that he knew
the accused was called ‘Low Fatt’. Wong also stated he had joined the accused for a drink whilst patrolling
when he was working at the club. He stated that he did not know whether to consider the accused a friend or a
customer but eventually said that he regarded him as a customer. He was asked by the DPP, “You agree you
were able to recognise the Accused at number 12 and identified him to the police as your friend? He replied,
“Yes. I was asked.” Asked next, “What were you asked?” He replied, “I have forgotten.” In re-examination, he
repeated that he was unable to recall what he was asked and his response. It is not clear on what basis the
DPP asked Wong if he identified the accused as his friend because the evidence of SI Soma was that both Wong
and the accused in the course of the investigations said they were acquaintances.
142

I preferred Wong’s evidence to that of the accused. It was clear that he was more forthright in

disclosing the nature of his interaction with the accused. He had no agenda to give a false account on this
aspect. On Wong’s evidence it was clear that his interaction with the accused in the club was limited.
(iv) Who the accused was with at the club on the day of the incident?
143

Jackie testified that he was stationed near the stage for about 15 minutes between 3.30 and 3.45 am,

and he saw the accused at a table near to the Island Bar. He said there were two tables there, and there was a
group of about ten to 20 persons in all sitting and standing around the two tables. He claimed Wong and the
accused were seated at the same table and he saw a birthday being celebrated at their table.
144

Jackie accepted that the CCTV footage in P30 placed him to be outside the club at 4.22 am. As the

timing of the CCTV was faster by about 17 minutes, Jackie would have left the club at about 4.05 am. It was
Jackie’s evidence that he remained at the restaurant below the club from then on until he was informed of the
fight by his colleague, Steven. Jackie was shown the video footage in P30 which captured Wong with a
companion entering the club at 4.24 am – 4.07 am if the 17 minutes that P30 was ahead by are taken into
account – to rebut his evidence that he saw Wong with the accused in the club. Jackie merely replied, “I cannot
see clearly if [Wong] is the person in P30.” The DPP in her submission did not contend that the person was not
Wong. In any case, it was clear that the person was indeed Wong. I therefore rejected Jackie’s evidence that
he saw Wong in the club before he stepped out. I also rejected Alan’s evidence that Wong came to the club
between 1 to 2 am.
145

Turning now to whether Jackie saw the accused in the club before he went down at 4.05 am. Again, the

defence relied on the CCTV footage in P30 which shows the accused entering the club at 4.51 am – 4.34 am if
the 17 minutes were taken into account. Jackie accepted that the person looked like the accused. However, he
maintained that he saw the accused near the Island Bar before he went down. I rejected his evidence. The
video footage clearly supported the accused’s evidence that he was not in the club at the time Jackie alleged he
saw him together with Wong. In fact, neither was Wong. It was plain therefore that Jackie could not have seen
the accused with Wong before he went out. I was satisfied that Jackie had for reasons best known to him
conjured up his account that he saw the accused and Wong at the same table and that he saw a birthday
celebration being held at their table.
146

As the fight started at about 4.55 am, the accused was in the club for only about 21 minutes or so. He

claimed that one Choon Meng called out to him to join him, and he was then introduced to two of Choon
Meng’s friends. In his section 122(6) statement, which was taken soon after his arrest, the accused stated he
was drinking with three friends. In his s 121(1) statement, he also made reference to three friends. To that
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extent, the accused was consistent in his evidence as to who he was with. However, the accused’s story that he
had never before met anyone he knew at the club; that he would always drink alone; that he had not seen
Choon Meng since they moved out of their kampong in the eighties was hard to swallow. Be that as it may,
there was no evidence to contradict the accused’s claim that he was drinking with Choon Meng and two others
whom he was introduced to. Accordingly, I accepted his evidence.
147

Turning now to whether the accused and Wong saw each other before the fight broke out. The accused

denied seeing Wong before the fight started. He was cross-examined on the basis of answer 12 in his s 121(1)
statement where he was asked: “On the night of the fight, did you saw (sic) King Kong in the pub?” He replied,
“Yes. He was sitting at the bartender. He was with a female Chinese.” The accused’s initial explanation for the
said answer was that he was he was not sure if the person was Wong but the recorder asked him if he saw
‘King Kong’ sitting at the bartender with a female Chinese, and he replied that he was not sure but it appeared
so. Asked if he in fact saw Wong in the club, he replied that he did not. Questioned further on what was
recorded in the statement, he disputed the contents and said that he told the recorder he did not see where
Wong was seated. I rejected the evidence of the accused that he did not give the contents of the statement.
When the entire statement was first interpreted to him, he accepted that he gave the contents of the
statement voluntarily. It was plain that the accused was disavowing the contents of the answer only because
he was unable to explain the contradiction. I accepted the evidence of SSSgt Eddie Ho that the accused gave
the contents as recorded.
148

Turning now to whether Wong saw the accused in the club. Wong’s testimony was that he was seated

near the Island Bar with his wife and he denied seeing the accused. There was no evidential basis for me to
doubt the evidence of Wong on this aspect. I accordingly accepted his evidence.
149

In any case, even if Wong and the accused did see each other in the club before the fight, in my

judgment, this was neither here nor there as it did not necessarily follow that the accused would have joined
Wong in the fight considering that they were just acquaintances.
(v) The stages of the fight
150

It was common ground that there were four main areas where the fight progressed to, viz.: 1) the

dance floor area; 2) the link-way or the stretch beside Bar 2 and Bar 1; 3) the area in front of the entrance,
viz., opposite the pool room and the male toilet; and 4) inside the pool room. It was the prosecution’s case that
the accused was fighting at all these four areas.
(vi) What happened at the dance floor?
151

It was not in dispute that the fight started somewhere in front of the stage platform at the dance floor

(see photo P4). It was also clear that the fight started because the girlfriend of Jimmy was bumped into by two
men, which led to Jimmy wanting an apology. This led to one of the men punching Jimmy in his face. The
identity of the two men was not established. Thereafter a fight erupted and about ten to twenty persons were
involved in it.
152

Yap and Ng admitted that they went to assist their friend Jimmy. Steven, who was at their table,

asserted that he went out of the club to take a call before the fight started. However, his account was
contradicted by Yap who said that Steven also went to the dance floor. I rejected the evidence of Steven that
he went out to answer a phone call before the fight started. Steven is seen coming out at 5.16.22 am holding
onto a handphone. Taking into account the 17 minutes that the timing of the CCTV camera is ahead by, Steven
went out at about 4.59 am, which is about four minutes after the fight started. Further, it was also Wong’s
evidence that he assaulted Steven outside the club because he had assaulted him. I accepted Wong’s evidence.
Taking the evidence of Yap that Steven was in the club with him when the fight started and he saw Steven
following him to the stage, it was plain that Steven was untruthful.

With respect to the three or other four

male persons who were at Jimmy’s table, their identity was not established in the course of the trial and as
such it could not be established what they did after the fight broke out.
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It was clear on the evidence that there was a bigger group versus a smaller group. The precise number

of Jimmy’s group, which was smaller, could not really be ascertained and on the totality of the evidence it
probably numbered about five persons.
154

Yap, Jimmy and Ng were unable to say if the accused was part of the big group that was involved in the

fight at the dance floor. The security officers Steven, Alan and Joseph also did not notice the accused at the
dance floor. There is some footage of the CCTV images in D6 which show a fight taking place at the dance floor
towards the right of the images. However, the actual fight itself was not captured by the camera. The images
thereafter do not assist in determining if the accused was one of the protagonists in the fight or if he was
merely leaving after having defended himself from the attack whilst on his way out as he claimed.
155

At the end of the day, I was left with the evidence of Jackie, which was the cornerstone of the

prosecution’s case. I would state at the outset that Jackie was a very poor witness. He started off his evidence
by stating he only witnessed the fight at the Bar 1 and Bar 2 area between the accused and Yap. However, he
admitted that he informed SI Soma during the photo identification that he saw the accused kicking Jimmy and
Yap at the dance floor. His explanation was that he merely repeated what was told to him by Vincent but he did
not in fact witness it. He also added that his recollection at the police station was not very good because he
lacked sleep then. The DPP applied to impeach his credit with his police statement (exh P32) which he gave on
29 August 2005 at 3.40 pm to SI Soma with a view to substituting his oral evidence with what he had said in
his police statement under s 147(3) of the Evidence Act (Cap 97). At first Jackie confirmed that he gave the
underlined contents of the statement. However, when asked to explain the contents, his evidence wavered
between he did not give the contents and he was not sure if he had given the underlined contents. On the
following day when Jackie continued with his evidence, he stated that he was refreshed and had thought the
events through. He then reverted to his original position that he gave the underlined contents of P32. He
asserted that the contents were true, and said that he was too tired when he gave his evidence yesterday
because he had insufficient sleep and was thus unable to recall. However, he went on to say that there could
have been a misunderstanding over the use of the word “dance floor” in his statement, as the stage area is not
the only place referred to as the dance floor and the Bar 2 and Bar 1 area is also referred to as the dance floor.
He again reiterated that he saw the accused at the Bar 2 and Bar 1 area only. Under cross-examination, after
first confirming that he did not see the accused punching Jimmy and maintaining that this evidence was true,
he did an inexplicable turnabout contradicting his explanation that there was a misunderstanding of the word
‘dance floor’. His evidence went as follows:
Q:

You said the man in the black T-shirt hurled a chair at the Accused and they both started to

fight with each other?
A:

Yes, that is what I saw when I entered.

Q:

Yesterday, you told us you did not see the Accused assault Jimmy?

A:

Yes.

Q:

Is it true you did not see Accused assault Jimmy?

A:

Yes.

Q:

You did not see the accused assault Jimmy?

A:

Yes.

Q:

So, this morning why did you say that your statement that you saw Accused kicking and

punching Jimmy at the dance floor was true?
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A:

When I came up, the Accused and Jimmy and the Accused’s group of friends who were fighting

were running out. Then the Accused and the person in black T-shirt had run to the Bar 1 area and were
still fighting. They were closer to me and so I pulled them apart.
Q:

Did you see the Accused kick and punch Jimmy or not?

A:

Yes.

Q:

Where?

A:

Circles in P27 – near the stage.

At the front. Inside.

However, when asked, “Could you see who was assaulting who?”, he replied, “Not sure. I saw the two of them
fighting.” He was then asked:
Q:

Is it possible Jimmy was assaulting the Accused and Accused was defending himself?

A:

Also possible.

Q:

Would you agree your statement P32 is not a true reflection of what you observed in the early

hours of 14 August 2005, for example, question 4, answer 4 and question 5 and answer 5?
A:

Answer 4 is correct. As for answer 5, I am not sure but it is possible that the persons marked 5

and 12 were punching and kicking.
Q:
Suggest: Statement P32 contains matters which you did not observe yourself but what you
heard from your colleagues?
A:

I observed what was happening at Bar 1 and Bar 2 in front but I am not sure about the dance

floor at the disco – at the stage area.
In re-examination, he said that he only saw the fight at the dance floor for about a minute.
156

As regards the contents of his police statement that he saw the accused and Wong throwing glasses,

he maintained that he did not see the accused and Wong throwing glasses as it was very chaotic. Under crossexamination, he was asked:
Q:

Did you personally see the Accused throw any glasses?

A:

No.

Q:

In your statement, you said the Accused threw glasses. If you did not see, how did you know

he in fact did so?
A:

They were inside. The Accused was also inside. I saw glasses being thrown from the inside. I

thought the Accused also threw it.

https://www.lawnet.sg/lawnet/group/lawnet/page-content?p_p_id=legalresearchpagecontent_WAR_lawnet3legalresearchportlet&p_p_lifecycle=…

22/28

3/13/2021

157

Public Prosecutor v Chua Fatt Chye

Jackie was not a credible witness. His credibility was severely damaged when his assertion that that he

saw the accused and Wong celebrating a birthday before he went out of the club was discredited by the
incontrovertible CCTV footage which showed that Wong and the accused had yet to enter the club when he
claimed to have seen them. The falsehoods in his evidence and the numerous shifts in his evidence made his
evidence of what he saw suspect and unsafe. I was unable to accept the DPP’s assertion to accept Jackie’s
account in his police statement as the truth. The fact that the statement was given closer to the incident did
not ipso facto make it reliable. Having seen Jackie give his evidence in a cavalier manner with the numerous
twists and turns I had no faith that I could rely on his prior statement as the truth especially when he had
stated that he was tired when he gave the police statement and that there could have been a
misunderstanding of the word “dance floor”. These assertions of his were not discredited by the DPP. As for the
portion in his statement where he said he saw Wong and the accused throwing glasses, he steadfastly
maintained that he did not see the accused throw any glass. In fact, SI Soma’s evidence when asked by me if
Jackie told him who used the bottles during the photo identification, he replied, “He mentioned number 5
(Wong).” (p 33 D N.E.)
158

As such, I was unable to accept the prosecution’s submission to substitute Jackie’s oral evidence with

his police statement. There was no convincing argument to justify that Jackie’s police statement was closer to
the truth. Even taking the version that Jackie saw the accused involved in the fight at the dance floor, his
evidence was that he only witnessed it for about one minute and he did not know who the aggressor was. He
agreed with learned counsel that it was possible that the accused was defending himself from Jimmy’s attack.
Accordingly, there was no reliable evidence that the accused was involved in the fight at the dance floor as a
member of an unlawful assembly.
(vii) Incident at the link-way
159

This incident is captured in the images in P28-11 to P28-29. Yap accepted that he was alone at the

link-way when he picked up the chair. His explanation for picking up the chair was simply that he was afraid of
being attacked. He claimed that he was standing there to see where Jimmy and Ng were.
160

I rejected the evidence of Yap that he did not throw the chair at the accused. Jackie confirmed that Yap

threw the chair at the accused. The hand actions of Yap as shown in P28-12 supports the version given by the
accused and Jackie that Yap threw the chair at the accused. I accepted the evidence of the accused that he had
a one-to-one fight with Yap after the chair was thrown at him. It is quite clear from the photos that Yap and the
accused were having an exchange of blows. From the photos it is clear that others then joined in and broke up
the fight.
161

I shall next deal with the evidence of Alan. The issue here was simply whether Alan saw the accused

kicking and punching Yap or Jimmy at the link-way. Alan’s evidence under cross-examination was as follows:
Q:
A:

What is it that you actually saw at the Bar 1 and Bar 2 area involving the Accused?
I mentioned earlier I saw him punching and kicking but I do not know who he is punching and

kicking.
Q:

Did the other person who Accused was punching and kicking also fight back?

A:

I suppose so. I think yes.

Q:

Did you see what the other person was doing or not?

A:

I cannot remember. The incident is quite long time ago.
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Q:

If you cannot remember, how can you recollect the Accused was punching and kicking?

A:

That was the only thing that I can remember on that day and that is why I put in my statement.

Q:

When you saw Accused punching and kicking, can you remember if he was having a one-to-one

fight with the other person?
A:

There were a few persons around at that time but I cannot identify who.

Q:

Your evidence is you only saw Accused punching and kicking?

A:

Yes.

Q:

You did not see what the others were doing?

A:

It was very messy at that time. I cannot remember.

Q:

It is possible the Accused was having a one-to-one fight and the others around him were trying

to break up the fight?
A:

I do not know whether the others are trying to break up the fight. It was in a group and it was

very messy.
…
Q:

Did you see the Accused at any point in time assault Jimmy or Yap with a group of persons?

A:

I am not very sure.

In re-examination, Alan was asked:
Q:

Can you clarify why this morning you said that you did not know who Accused was punching and

kicking?
A:

In my statement I said that Accused was punching and kicking Jimmy’s group. But I cannot be

sure if it was Jimmy or his friend. But when I reached the Bar 1 and Bar 2 area, I saw Jimmy lying on
the ground.
Q:

Did you witness the Accused punching and kicking Jimmy and that you tried to stop them from

hitting Jimmy?
A:

I witnessed him kicking and punching someone but I am not sure who the guy was.

Q:

But earlier you told the Court that the Accused was punching and kicking Jimmy in photos 14 to

17?
A:

I think Jimmy is on the floor based on photos 15 and 16.
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Ct:

Did you try to intervene in the assault of Jimmy at the Bar 1 and Bar 2 area or had he already

gotten up before you reached?
A:
Q:

(Recollects.) I think Jimmy was still on the floor when I reached the place.
Can you clarify if you saw the Accused was kicking and punching Jimmy as shown in photos 15

and 16?
A:

Yes.

Ct:

I am confused. Why did you in cross-examination say that you are unsure who the Accused was

punching and kicking?
A:

Because at the point of the fight both Jimmy and his friend were somewhere around that area.

But now I recall it was Jimmy who was lying on the floor.
Q:

When Jimmy was lying on the floor as shown in photo 17, did you do anything?

A:

I tried to break up the fight.

Q:

To the best of your recollection when Jimmy was lying on the floor as in photo 17 what were the

persons doing?
A:

They were still kicking him but he cannot get up already.

Q:

To the best of your recollection was Accused in the group?

A:

In photo 17 it shows he is inside.

In my judgment, it is plain that on the totality of Alan’s evidence he was unsure who the accused was fighting
with and whether anyone else was involved together with him. It is quite clear that towards the tail end of his
re-examination he had reverted to his earlier evidence simply because he did not want to contradict what he
had been told he had said in evidence-in-chief. The CCTV images in P28-17 and P28-18 clearly show that Alan’s
evidence-in-chief and re-examination was flawed and his evidence under cross-examination that he was not
sure who the person was represented the truth. In P28-17, Alan is on the right of the accused and seen
breaking up the fight. This image is captured at 4.57.09 s. In the next image at 4.57.10 s, the accused is still
at the same place and struggling with someone. In the same image Jimmy is seen with one foot on the
platform. There is no dispute that this person is Jimmy and in fact Jimmy himself confirmed that he was the
one.
162

As the incident at the link-way was sparked off by Yap throwing a chair at the accused, the subsequent

encounter between the both of them did not make the accused a member of the unlawful assembly whose
common object was to cause hurt to Yap, Jimmy and Ng.
(viii) Incident near the front of the entrance
163

This incident is captured in the CCTV images marked as P28-1 to P28-7. Again, the prosecution’s case

was dependent on Jackie’s evidence who claimed at one stage that he told Joseph after the incident that he
saw the accused hit him at this area. However, when asked if he in fact saw the accused hit Joseph, he stated
he was not sure and added that he think he did not. Nonetheless, he later asserted he saw the accused hit
Joseph. When it was pointed to him he had stated in evidence-in-chief that he did not witness the incident in
https://www.lawnet.sg/lawnet/group/lawnet/page-content?p_p_id=legalresearchpagecontent_WAR_lawnet3legalresearchportlet&p_p_lifecycle=…

25/28

3/13/2021

Public Prosecutor v Chua Fatt Chye

photos P28-1 to P28-7 as he was in the pool room, he said he was too tired when he gave that evidence.
Jackie also claimed in his evidence that Joseph told him he was assaulted by a person whose hair was falling
onto his face and he concluded that Joseph was referring to the accused. This was flatly contradicted by Joseph
who denied he had said what was alleged by Jackie. He also categorically denied that the accused assaulted
him. In fact, Joseph said that at that point he did not even notice the accused.
164

It is clear from the CCTV images in P28-1 to P28-7 that there was in fact no fight at the area in front of

the entrance. Wong’s evidence on what he did at this area was consistent with the images. I accepted his
evidence that he was carrying a chair to look for the person who had assaulted him at the dance floor but was
stopped by someone who pulled at the chair. This person was Joseph. On Joseph’s evidence, he pulled the chair
from Wong and he was punched in the process by Wong. He was not assaulted by anyone else.
165

The DPP in her cross-examination tried to make much of the fact that the accused is seen near Wong in

the images. However, I found the accused’s explanation to be plausible. There was no dispute that the accused
had to pass that area in order to leave the club. He stated that Wong was in his way and as such he had
merely tried to stop him. The fact that Wong was in his way is apparent from images P28-3 and P28-4. Image
P28-6 is consistent with the accused’s evidence that he was merely trying to stop Wong but instead ended up
being injured on his left shoulder. In P28-7, the accused is seen holding his shoulder and walking off.
(ix) Was accused involved in the fight in the pool room?
166

The prosecution’s case here depended wholly on the accuracy of the identification of Joseph, which the

defence alleged was mistaken. The other witnesses were not able to say if the accused was inside the pool
room. The footage of the CCTV camera in the pool room also did not capture the accused. Hence the second
question in the R v Turnbull [1977] QB 224 guidelines must be asked:
Is the identification evidence of good quality, taking into account the circumstances in which
identification by the witness was made? Some non-exhaustive factors to consider include the length of
time for which the witness observed the accused, the distance at which the observation was made, the
presence of obstructions, the frequency with which the witness saw the accused and the length of time
which elapsed between the original observation and the subsequent identification to the police.
167

The DPP submitted that Joseph was “categorically certain” of his identification. She relied on the fact

that Joseph’s identification was “fortified” by the “deep impression” the accused had left on him due to a
previous altercation between them and that Joseph had seen the accused “on prior occasions in the club once
or twice fortnightly”. Joseph’s evidence on how often the accused came to the club was vague. He said, “once
or twice in two weeks, two weeks once. Not so often.” Joseph had worked for about two and a half months
before the incident and he had seen the accused twice or thrice during that period. It was plain therefore the
accused was not a ‘regular’ on the evidence of Joseph.
168

With respect to the incident that Joseph referred to which left a deep impression on his mind, Joseph

explained that the accused came with friends who were not properly attired and accordingly they were initially
refused entry. The accused denied there was ever such an incident. Joseph admitted he was unable to recall
when the incident happened. Having seen and heard Joseph, it was plain to me that he was not fabricating
evidence. Furthermore, he had no reason to give false evidence. I therefore accepted Joseph’s evidence that
there was such an incident between him and the accused.
169

The facts that favoured the prosecution’s case were that Joseph had seen and remembered the

accused prior to the incident and that he was able to identify the accused from photographs about two weeks
after the incident. Against that, Joseph’s evidence was that he saw the accused from a distance of about six
meters and there were “a lot” of people between the accused and him (Joseph) at that point; that he saw the
accused only for a “split second”; and that he saw only “three-quarter” of his face. Further, as seen from the
set of 84 photos in D2, the lighting condition in the pool room was also far from ideal. Hence, the issue was
whether the identification made in these circumstances was reliable.
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In order to consider the reliability of Joseph’s identification, it is important first to consider the scene in

the pool room at the material time. Joseph stated that the position of Jimmy was at the top-right corner where
the man in the black T-shirt and jeans is in the second photo at the 1st page of D2.

He said that the scene

was “very messy” and there were more than ten persons but less than twenty in the rather small room.
171

Turning now to what Joseph did in the pool room. Joseph was referred to several images in D2 and he

was asked if he is the person in those images. Joseph denied that he was the person pointed out in the images.
Contrary to his evidence, the other witnesses agreed that the person was Joseph. It was also clear to me that
the person learned counsel was pointing out was indeed Joseph. I therefore had no hesitation in accepting the
defence submission that “although it was apparent to everyone in the Court where [Joseph] was in the
photographs he denied being in any of the photographs”. It was indeed rather puzzling why Joseph denied that
he was person pointed out, but I was inclined to take the position that he might have been unsure because of
the lighting which made what he was wearing appear blue when he was in fact dressed in black. So, I was
inclined to take the position that he was not deliberately denying.
172

It was thus my finding that in the first photo at page 15 (person indicated as ‘J’) of D2, Joseph is seen

holding onto Wong. In the first and second photos at page 19 up till the first photo at page 21, he is still trying
to restrain Wong. At page 26, it can be seen that Joseph was still holding onto Wong whilst there was a fight
going on in front of the liquor cabinet. At page 27, Wong is no longer with Joseph and instead Joseph is
standing at the right of the two photos. Joseph’s position is more or less the same in the photos at pages 28 to
30. With respect to the first photo at page 34, Joseph accepted that the person lying on the floor would have
been Jimmy. It is clear from these footages that Joseph was for the major part engaged with Wong rather than
trying to assist Jimmy as he testified. As such, his

evidence that he went to the assistance of Jimmy

immediately and tried to separate the group of four to five persons who were fighting with him and that he
went out of the pool room after Jimmy had fallen was clearly unreliable. Hence, I accepted the defence
submission that the “photographs in D2 clearly show [Joseph] in a position which is not consistent with his
narration of the events. He was seen struggling with Wong rather than going to the assistance of Jimmy as he
claimed he had.”

Joseph’s questionable account therefore raised grave doubts in my mind that he had seen

the accused as he testified.
173

Further, the accused’s evidence that he did not enter the pool room was supported by the photographs.

The CCTV footage of the pool room in D2 starts at 4.57.18s and it shows a fight going on from 4.57.30s. The
assault on Jimmy ended at 4.58.28s (page 30 of D2). Was the accused in the pool room from 4.57.30s to
4.58.28s? At 4.57.34s (P28-7), the accused is somewhere near the entrance and holding onto his left shoulder
and walking. According to the accused, he was proceeding out. At 4.57.58s, 4.57.59s, 4.58s, he is still in the
area in front of the main entrance (see D4). At 4.58.35s, the accused is seen walking into the entrance of the
club. The issue was simply where the accused was during the 34 seconds. Was he inside the pool room or was
he returning from outside the club. The CCTV footage of the scene outside the club in P30 shows the accused
coming out at 5.15.07s (this time is ahead by about 17 minutes) and re-entering a few seconds later and again
leaving at 5.15.51s. As stated above, at 4.58.35s, the accused is captured by the CCTV re-entering the club. It
was not in dispute that this was the second time that the accused re-entered the club. As stated above, the
defence submitted that the timings of the CCTV footages inside the club and those outside the club were not
synchronised and that the difference was of at least 17 minutes and 24 seconds. This submission was not
rebutted by the prosecution, and I accepted the defence submission. It is thus plain having regard to the time
that the accused was last seen inside the club and the time that he was seen outside the club, the accused’s
evidence that he did not enter the pool room was far more convincing than Joseph’s account.

Accordingly, I

rejected Joseph’s evidence that he saw the accused inside the pool room.
(x) Scene outside the club
174

The DPP at paragraph 22 of her submission submitted that Wong is observed to be “sauntering out of

the club together with a group of about 9-10 persons including the accused…”

This submission is not

substantiated by the video-clip P30. Instead, P30 shows the accused first coming out of the club at about
5.15.06s. He is seen going back alone into the club at 5.15.24s. He is next seen coming out at alone at
5.15.50s and walking back to the entrance door and turning back from the entrance at about 5.16.05s. On the
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other hand, Wong is seen coming out at 5.16.18s and confronting Steven at about 5.16.27s. He is thereafter
seen assaulting Steven with seven to eight persons joining in. At 5.16 40s, the assault is stopped by a security
officer. The accused was not part of the group that assaulted Steven nor is he seen to be anywhere around the
area.
(xi) Statement of facts admitted by Wong (Exhibit P34)
175

Generally, I would state that it was quite obvious that Wong was reluctant to reveal the full extent of

his involvement in the incident. Be that as it may, the trial was not about the extent of his involvement but
rather whether the accused shared a common object with him and some ten other unknown persons. The DPP
submitted that the prosecution is entitled to rely on the statement of facts which it used to cross-examine
Wong as substantive evidence.
176

Here, Wong explained that he admitted the statement of facts although it was not a truthful account

because he was advised by his counsel that the matter would otherwise have to proceed to trial. Wong stated
that he chose to admit because he wanted to avoid the matter going to trial. I treated the statement of facts
drafted by the investigation officer with circumspection. It was a condensed account of the entire incident that
made reference to the incident being at the dance floor only. The fact that Wong admitted to the accused’s
involvement with him and others did not per se mean that Wong’s evidence that he did not see the accused
involved in the fight was false. The inclusion of accused’s involvement in the statement of facts was not
material to Wong’s guilt. What was significant was that there was no evidence from the prosecution’s own
witnesses that they saw the accused fighting alongside Wong which confirmed the accuracy of the statement of
facts. In any case, Yong CJ had in Liew Kim Choo v PP [1997] 3 SLR 699, stated that a statement of facts could
not be treated as evidence which could, on its own, convict an accomplice.
Conclusion
177

The incident which lasted about three to four minutes was a chaotic incident with a huge crowd of

people. In such circumstances, it is natural for witnesses to have seen only parts of an incident and to be
mistaken of what actually went on. On the totality of the evidence, I found that the prosecution’s evidence was
unsafe and unsatisfactory and accordingly gave the accused the benefit of the doubt.
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